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ABSTRACT

Chile’s Decree-Law 1094: A Source of Immigrant Vulnerability
by
João Mauricio Da Silva

Advisor: Monica Varsanyi

The South American nation of Chile is rapidly becoming a receiving nation for immigrants
from other South American nations and the Caribbean. By December 31, 2017, the immigrant
population had surpassed 1.1 million, 300,000 of whom are in irregular status. Immigration to
Chile is governed by Decree-Law No. 1094 (DL 1094) of 1975, the oldest immigration law in
South America, decreed by the military junta led by General Augusto Pinochet. I argue that the
continued application of DL 1094, and the Chilean state’s failure to enact a new law that addresses
immigration from a human rights-based approach, contributes to perpetuating the vulnerability of
immigrants, particularly those whose situations are precarious due to their legal and economic
status, gender, and ethnicity. Immigrant vulnerability can be observed in the barriers certain
immigrants face accessing job security, regular immigration status, access to adequate housing, and
to essential social services.
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Introduction
Since transitioning to democratic rule in 1990, the South American nation of Chile is
rapidly becoming a receiving nation for immigrants from other South American nations and the
Caribbean. According to the International Migration Report issued by the United Nations,
migration to Chile increased from roughly 177,000 in 2000 to 489,000 in 2016 (UN, 2017) .
In April of 2018, Chile’s Departamento de Extranjería y Migración (Department of
Foreign Affairs and Migration (DEM)), the office responsible for issuing visas and compiling
statistics on immigration, reported that by December 31, 2017, the immigrant population had
surpassed 1.1 million of which 300,000 are in irregular status (Vásquez and Blanco 2018). At the
current pace, Chile could potentially cease to be a predominantly sending nation and become a
receiving one for intraregional immigration. Despite the rapid growth of the immigrant
population over a relatively short period of time, compared to a population of 17.5 million, the
percentage of foreign-born (6.1%) remains relatively low compared to traditional receiving
nations in Europe and North America.
However, over 70% of new immigrant arrivals have concentrated in major urban centers,
predominantly in the capital city of Santiago. While immigration from Perú, Chile’s neighbor to
the north, has largely stagnated, immigration from Bolivia, Colombia, the Dominican Republic
and Haiti is rapidly growing. This new migratory wave is young, predominantly female, and
includes a majority of persons of indigenous or African descent (Departamento de Extranjería y
Migración 2017). The increased visibility of this population has led to immigration being a
frequently discussed topic in the media, academia and in political debate. In fact, immigration
played a prominent role in the 2017 presidential elections where the center-right candidate, now
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President Sebastian Piñera, frequently equated new immigrant arrivals with criminal activity and
promised to crack-down on unauthorized immigration (Buscaglia 2016).
Immigration to Chile is governed by Decree-Law No. 1094 (DL 1094) of 1975, the oldest
immigration law in South America, decreed by the military junta led by General Augusto
Pinochet. The law was enacted while the government had declared a state of siege, and it
conceives of foreign nationals as potential threats to national security. This focus on foreign
nationals as a threat has produced a gap in policies capable of addressing the current context
under which Chile finds itself: that of a receiving nation with a rapidly growing immigrant
population, with economic aspirations, and a democracy committed to respecting human rights
and living up to its obligations to international treaties and regional agreements. While Chile has
acknowledged its role as a receiving nation, there is broad consensus among policymakers,
academics and immigrant associations that the nation’s current immigration law is anachronistic,
problematic and inefficient (Sandoval 2016). According to former director of Chile’s DEM,
Rodrigo Sandoval, the 1975 law has become obsolete due to “its inability to respond to the
modalities of mobility and to adequately address concerns regarding commitments acquired by
the state with respect to the human rights of immigrants” (2016, 105).
I argue that the continued application of DL 1094 and the Chilean state’s failure to enact
a new law that addresses the restrictive qualities and deficiencies of the current one contributes
to perpetuating the vulnerability of immigrants, particularly those whose situations are precarious
due to their legal and economic status, gender, and ethnicity. Immigrant vulnerability can be
observed in the barriers certain immigrants face accessing job security, regular immigration
status, access to adequate housing, and to essential social services.
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The 1975 law includes a series of stipulations that complicate the Chilean state’s ability
to respond, in a manner consistent with its commitment to human rights, to a rapidly-growing
immigrant population whose main goal is to improve their economic situation. First, it
discontinues the use of the term immigrant, which had been legally defined in Decreto con
Fuerza de Ley No. 69 (DCFL 69) of 1953, the immigration law that preceded DL 1094, as a
person subject to the law. Meanwhile, the 1975 law refers primarily to extranjeros (foreigners).
Thus, DL 1094, by discontinuing the use of the term immigrant and imposing a series of
restrictive policies for entry and “establishing a series of highly bureaucratic procedures for
obtaining temporary and permanent residency” (Stefoni 2011, 81), was decreed as a means to
regulate the entry and presence of foreign nationals in the country, not to address immigration
understood as the act of travelling to a country for the purpose of obtaining employment and
permanent residence. Second, DL 1094 grants broad discretionary powers, both at the border and
within the country, to government officials over the exclusion, detention and deportation of
foreign nationals while denying them their right to due process. This is problematic because
among the constitutional reforms that were negotiated during the transition to democracy was the
inclusion of the right to habeas corpus. Third, and perhaps most important for the purpose of this
thesis, the requirements to qualify for employment-based authorization for immigrants are
extremely burdensome and complicate an immigrant’s ability to obtain legal residence. Thus, a
significant number of immigrants who have obtained work authorization have subsequently
fallen into irregular status. For many immigrants, the barriers created by DL 1094 have the
adverse effect of pushing them into irregular status and becoming highly dependent to their
employers (Stefoni 2011). Irregular, or undocumented, status places immigrants in an extremely
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vulnerable position. They are less likely to find stable and safe employment and their access to
social services and protections are severely limited (Dauvergne 2009, 19).
To describe how DL 1094 perpetuates immigrant vulnerability, I draw upon recent
academic work that explores the Chilean state’s history of immigration policies, Chile as a
context of reception, how immigration laws produce illegality, the rights of immigrants and a
human rights-based approach to immigrant rights. I review data on the social and economic
conditions of Chile’s immigrant population, including its access to employment, public
education, health services, and adequate housing.
In Chapter I, I address the existing literature and research on immigration to Chile, most
of which is fairly recent, that explores different dimensions of the immigration issue and the
immigrant experience. Chilean scholars have documented the experiences of Peruvian
immigrants and their employers (Stefoni 2003), contributed to reports on the conditions under
which contemporary immigrants live in Chile today (Cano, Soffia, and Martínez 2009), explored
the origins and effects of racism on the relationship between immigrants and the receiving nation
(Tijoux 2016), addressed how the current regulatory framework on immigration conflicts with
Chile’s self-image as an inclusive democratic state (Stefoni 2011; Jensen 2009) and contradicts
its commitments as a signatory to international human rights treaties (Díaz Tolosa 2016). I also
look at literature on how globalization has impacted immigration and notions of sovereignty
(Dauvergne 2009), and why persons in irregular status use human rights language to seek a
recognition of their rights when the state fails to do so (Gündoğdu 2015). In the second section of
Chapter I, I engage with literature to define the terms vulnerability (Aysa-Lastra and Cachón
Rodríguez 2015), immigrant integration (Alba and Foner 2015), and what it means to adopt
human rights-based approach to immigration (Benhabib 2004). These are key components of the
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theoretical framework through which I analyze Chile’s current immigration law and discuss how
it perpetuates immigrant vulnerability.
Chapter II focuses on Chile as an immigrant destination. I provide a brief overview of the
history of immigration to Chile and how Chile receives immigrants today. In the first section,
Three Phases of Immigration Policy, I rely on a framework developed by Sociologist Carolina
Stefoni (2003) to describe immigration and the policies that govern it through the lens of three
distinct historical scenarios, three phases, shaped by unique political and economic contexts.
Post-colonial nineteenth-century Chile was engaged in a nation-building project heavily steeped
in positivist thought and scientific racism which sought to incentivize immigration from Western
Europe. This was followed by an era of closely guarded borders due to national security concerns
at the height of the Cold War. In the third and arguably current phase, Chile’s transition to
democracy and entry into global markets via intracontinental trade deals, along with relative
political and economic stability made Chile an attractive destination for intraregional migration.
In the section that follows, Immigrants in Chile Today, I describe Chile as context of reception,
the economic and administrative conditions that immigrants face when they arrive and settle in
the country and how the continued existence of DL 1094 impacts their access to employment,
housing, health care and other essential social services.
In Chapter III, The Foreigner as Threat, I look at how the continued application of DL
1094, as a remnant of an undemocratic military regime grants extraordinary discretion to
immigration and government officials, encourages arbitrariness and denies the human rights of
immigrants, and non-immigrants, living in Chile today. Chapter III is divided into three sections:
In An Unjust Law in Democracy, I review the case of an Italian national, who while legally
working in Chile was detained and expelled from the country without due process, to illustrate
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the extraordinary authority that DL 1094 grants to government officials over the lives and bodies
of immigrants and non-immigrants alike. In the following section, Subject to Discretion, I
describe how the broad discretion granted to government officials at border checkpoints, and
other points of entry, results in arbitrary denials of requests for tourist visas and the turning away
of asylum-seekers. I also address how DL1094 exposes immigrant workers to the discretion of
their employers by conditioning their immigration status to requirements of contract-based
employment.
In the third section, Perpetuating Immigrant Vulnerability, I discuss how the work-based
visa requirements imposed by DL 1094, which complicate immigrants’ access to secure stable
long-term employment, produce a negative domino-like effect on immigrants’ ability to reside,
work, access essential services and effectively advocate for their rights.
In Chapter IV, I discuss recent proposals for a new immigration law. I review how the
Bachelet and Piñera administrations’ policies and proposals compare in their approach to address
this new wave of economic immigration. I describe how these proposed immigration laws
address efforts to control the movement of people across borders under the purview of an
international human rights framework that the Chilean state is committed to respecting. I also
review how immigrant advocacy associations have responded to these legislative efforts.
Finally, in the conclusion, I propose that Chile, as a self-proclaimed democracy that
abides by a constitution that claims to privilege the respect of human rights over the defense of
sovereignty and demands from the state that it promote these rights, must address immigration
from a human rights-based approach. I argue that the continuation of DL 1094, even if other
measures are taken to address some of its more problematic stipulations, can only continue to
perpetuate immigrant vulnerability via producing irregularity.
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Chapter I. Literature and Theory
Literature Review
Whether it’s because for much of the late twentieth-century social scientists interested in
Chile focused largely on reviewing and attempting to understand the legacies of the military
dictatorship, or perhaps because a significant number of social scientists had been living in exile,
the availability of academic literature exploring immigration to Chile as a sociological,
anthropological, or geographical phenomenon is limited. One can also speculate that this dearth
in research is simply related to the fact that immigration did not come to be seen as a social
problem until, if we refer to a problem as a question raised for inquiry, it became a visible
phenomenon during the final decade of the twentieth-century with the arrival of significant
numbers of Argentinians, Bolivians and Peruvians.
Much of the published works addressing immigration to Chile have been historiographic
in nature and generally focused on overseas immigration beginning with the Spanish conquest
until its gradual decline in the mid-to-late twentieth century.
One could not write a thorough history of Chile without addressing overseas
immigration. Therefore, some of the earliest works on the history of Chile, include Diego Barros
Arana’s sixteen volume Historia General de Chile (1930), the controversial Historia de Chile by
Francisco Antonio Encina (1947), Villalobos et al.’s Historia de Chile (2010), and Gonzalo
Izquierdo Fernández’s more recent Historia de Chile (1989). These, in some cases, multi-volume
tomes describe pre and post-conquest Chile and the eventual creation of the Chilean nation-state
through the lens of Spanish and European settlers.
A more in-depth look at immigration as a phenomenon can be found in works that
address the arrival and integration of specific national and ethnic groups. While the English,
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French, Germans, Italians, Swiss, were welcomed as part of a state-sponsored colonialist project,
immigrants of Arabic, Jewish, Chinese, Japanese and Korean descent and whom were part of a
spontaneous wave of immigration experienced greater discrimination, thus complicating and
delaying their integration (Cano, Soffia, and Martínez 2009). Arab-Chileans are perhaps the most
studied immigrant group. First published in 1942, Benedicto Chuaqui’s Memorias de un
Emigrante (1957), is an autobiographical work in which the author describes leaving Homs,
Syria at age thirteen and his experiences attempting to make a living while navigating anti-Arab
xenophobia in early twentieth-century Chile. A more comprehensive and analytical exploration
of the history of Arab migration from the Levant to Chile can be found in historian Patricia
Arancibia Clavel’s Tras la Huella de Los Árabes en Chile (2010). Using direct testimonies,
newspaper articles and publications by immigrant associations, as well as citing the works of
Chilean immigration scholars such as Lorenzo Agar, Nicole Saffie, Eugenio Chahuán, and
others, Arancibia Clavel provides an overview of the Arab experience in Chile. She provides
historic context and the motivations that led persons from Ottoman-occupied Lebanon, Syria and
Palestine to travel to and settle in Chile. More importantly, the testimonies remind the reader that
although most Arab-descendants eventually assimilated into Chilean society, “by the 1960’s, the
history of the Arab-descendants began to identify and confuse itself with Chilean history”(2010,
226), it took multiple generations for Arab immigrants to overcome the social and institutional
barriers created by racism and xenophobia. Much like afro-descendant Haitians, Colombians,
Venezuelans and Dominicans arriving in Chile today, in the nineteenth and early twentiethcentury, Chilean public opinion, abetted by negative representation in the media, was generally
negative towards people of Arab-descent.
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In the last decade, Chile’s increasing role as a receiving nation for intraregional
immigration has become a topic of interest to different disciplines of the social sciences and
Chilean universities as well as inter-governmental organizations. The Latin American Social
Sciences Institute (FLACSO), International Organization for Migration (IOM), the Latin
American and Caribbean Demographic Centre (CELADE), have all produced important research
exploring different aspects of this phenomenon (Cano, Soffia, and Martínez 2009). The vast
majority of the available research has been published in journal articles and reports for
intergovernmental organizations seeking to evaluate current policies and influence policy
change. A 2009 report for the Population and Development series published by CELADE titled
Conocer Para Legislar y Hacer Política: Los Desafíos de Chile Ante un Nuevo Escenario
Migratorio, is perhaps one of the most significant publications that help understand how, why
and where Chile is today, as a receiving nation, and where it should go in terms of a new
immigration policy. Despite being published nine years ago, and perhaps because so little has
changed concerning Chile’s immigration law, the report’s critiques and recommendations ring
true at the time of this writing. Maria Cano, Magdalena Soffia and Jorge Martínez (2009)
provide a rich panoramic overview of the historic antecedents of immigration to Chile, a
summary of the most significant studies and research on overseas and intraregional immigration,
characteristics of the contemporary immigration to Chile, public perception and media
representation of immigrants, and the current legal framework and changes and advances enacted
in an effort to correct some of the current laws’ deficiencies.
The role of the Chilean state, public perception of immigrants and immigration, the
challenges that immigrants from other South American nations face and the strategies they adopt
are just a few of the topics that have been explored by Chilean social scientists who have taken
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an interest in immigration. Among those whose work has looked at the current immigration
context are Carolina Stefoni, Luis Thayer, Cristián Doña-Reveco, María Emilia Tijoux, María
Florencia Jensen, and others.
Carolina Stefoni’s Inmigración Peruana en Chile: Una Oportunidad a la Integración
(2003), explores Peruvian immigration to post-dictatorship Chile. One of the challenges that
Stefoni faced, and that many scholars continue to face in Chile, was the lack of quantitative data
on immigration, both regular and irregular. In the introduction to her book she explains that the
Centro de Estudios Demográficos (CELADE) of the Comisión Económica para América Latina
y el Caribe (CEPAL) had data on regional migration and estimates on Chile’s immigrant
population but lacked information about immigrant flow and statistics from 1995 to 2002.
Chile’s DEM was able to provide Stefoni with information about immigrants authorized to live
in the country. However, the office lacked data on immigrants’ geographic distribution, the
number of years they had been present in the country, if they were alone or accompanied by
family members, their occupations and more. Through field work with Peruvian immigrants,
their Chilean employers, as well as analyzing census data, Stefoni provides an extremely
valuable trove of information that contributes to a better understanding of the current context.
Stefoni’s work continues to be widely cited by Chilean immigration scholars and she has
continued to collect important testimonies and data. Her aforementioned book on Peruvian
immigration and subsequent journal articles, particularly Ley y Política Migratoria en Chile: La
Ambivalencia en la Comprensión del Migrante (2011), address some of the deficiencies in DL
1094 and explore the consequences of the post-dictatorship democratic administrations’ failure
to successfully legislate a new immigration law that addresses the challenge of immigrant
integration instead of treating the issue like a national security concern.
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Social Scientist María Florencia Jensen’s article Inmigrantes en Chile: La Exclusión
Vista Desde la Política Migratoria Chilena (2009) provides an overview of the Chilean state’s
efforts to control immigration and subsequent attempts at correcting the impact that DL 1094 has
on immigrants ability to access social services that are readily available to Chilean citizens. She
finds that Chile has never had consistent, nor coherent, immigration policies and that the state
has approached immigration law essentially as an instrument of exclusion. While Chile has
accepted the physical presence of an immigrant population, the state has done very little to
effectively integrate them. Jensen argues that the articles in DL1094 that condition the attainment
of legal residency to complex processes that most immigrants would find incredibly challenging
to navigate serve as vivid examples of the law’s intent to exclude and marginalize (2009, 13).
For a critical perspective on the history of racism and the shape it has taken in
contemporary Chile, particularly towards immigrants, I relied on a collection of articles edited by
Sociologist María Emilia Tijoux, Racismo en Chile: La Piel Como Marca de la Inmigración
(2016). The authors featured in this collection address different aspects of the immigrant
experience in Chile. Josefina Correa Téllez, a sociologist, discusses the racialization of
immigrants and the role racism has played in the Chilean state’s efforts to construct a Chilean
identity. Political scientist and founding member of Movimiento Acción Migrante (MAM),
Fabiola Morales Ortiz discusses the challenges to immigrant integration present in Chilean
society and its legal system. Rodrigo Sandoval, the former director of Chile’s DEM, describes
the deficiencies in the current immigration law and provides an outline for what a new law that
addresses the current context and adopts a human rights-based approach should look like.
My reading of current Chilean immigration scholarship is complemented by migration
scholarship on Latin American immigration to the U.S. Douglas Massey, Jorge Durand, and
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Noland Malone’s Beyond Smoke and Mirrors: Mexican Immigration in an Era of Economic
Integration (2003) provides an in-depth examination of how immigration across the Mexico-U.S.
border has evolved over time according to economic and political conditions. Their analysis of
Mexican immigrant’s experiences as they make their way to the U.S. and join the labor force to
improve their and their family’s economic situation provides an interesting parallel to the
migratory wave impacting Chile today. While Mexicans make up the greatest percentage of the
U.S. immigrant population, Peruvians, Argentinians and Bolivians make up 52% of Chile’s
immigrant population, proving that geographic proximity is a significant factor for migrants,
particularly when conditions in a neighboring country attract or produce demand for immigrant
labor. In reading Beyond Smoke and Mirrors one finds that the push-pull factors between
sending and receiving nation, the policies that both complicate and facilitate movement across
borders and access to social services, and the categories of jobs on offer to recent arrivals are
very similar in both the U.S. and Chile. Massey, Durand and Malone describe an economic
context that attracts immigrants from Mexico to join a secondary market in the U.S. which has
gradually been abandoned by the native population. This rings true in contemporary Chile as
well where, for example, as Chilean women have joined the workforce and men have not
modified their behavior to take on a share of domestic chores and of raising children, immigrant
women have become conspicuous in the field of domestic work (Stefoni 2003, 106).
Chile’s neighbors to the East, Argentina and Brazil, have historically been receiving
nations for immigrants in far greater numbers than Chile. Argentina and Brazil both encouraged
and facilitated, through government policies, the settlement of Europeans through much of the
nineteenth century. Between 1880 and 1930, Argentina received approximately seven million
immigrants from Spain and Italy. Migration Scholar Susanna Novick (2010), argues that the
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Argentinian nation’s Ley Avellaneda (Avellaneda Law), formally known as the Immigration and
Colonization Law of 1876 opened the doors to European nationals as part of a massive
agricultural project. This law defined the term immigrant and, much like Chile’s drive to
populate the country and improve the nation’s racial stock, it encouraged the arrival of
immigrants considered to have “civilizing qualities” (Italians, Swiss, and French) (2010, 27).
European immigration to Argentina went into decline after 1930, while intraregional
immigration increased to then be stifled again during periods of military rule (1976-1985).
Between 1960 and 1989, tens of thousands of immigrants from Bolivia, Chile, Paraguay and
Uruguay settled in Argentina. During the same period, hundreds of thousands of Argentines
emigrated to the United States, Mexico, Venezuela and Western Europe (Jachimowicz 2006).
Despite attracting a significant number of intraregional immigrants, selectivity and restrictions to
immigrant’s rights have been a persistent feature of Argentina’s immigration policies, making it
a generally unwelcoming place particularly for low-income indigenous and afro-descendant
immigrants.
In 1981, the military dictatorship in Argentina led by General Jorge Videla decreed La
Ley General de Migraciones y Fomento de la Inmigración (General Migration and Promotion of
Immigration Law), which gave the government broad discretion to detain and expel immigrants
without due process. In 2004, Law 25, 871 went into effect. It was a considered a step forward
by those who championed immigrant rights, as it recognized the right to migrate and extended
equal treatment under the law to all person’s living in Argentina, regardless of legal status. It also
promoted the regularization of undocumented immigrants and family reunification. However, it
still granted broad powers to immigration officials and their discretion to deny entries and reject
immigrants seeking to obtain legal residency. In early 2017, the current administration issued
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National Decree No. 70/2017 which expanded “the grounds for deportation, removal, and the
termination of legal residency”(García 2017). Despite a severe economic crisis in 2000-2001,
and steady emigration of high-skilled Argentinian nationals to North America and Europe, the
percentage of foreign born population in Argentina has remained relatively stable, from 4.2 % in
2000 to 4.9 % in 2017 (García 2017).
Jeffrey Lesser, Professor of Brazilian Studies at Emory University, has written
extensively about European, Asian and Middle Eastern immigration to Brazil and how those
immigrants shaped the Brazilian nation and its identity. He has authored Welcoming the
Undesirables: Brazil and the Jewish Question (1995), A Discontented Diaspora : Japanese
Brazilians and the Meanings of Ethnic Militancy: 1960-1980 (2007), and more recently
Immigration, Ethnicity and National Identity in Brazil (2013). Lesser is also a frequent
contributor to the Migration Policy Institute. Brazil, a former Portuguese colony close in size to
the continental United States, was one of the last countries in the continent to abolish slavery. It
only did so in 1888 after importing approximately 4 million African slaves, over a threehundred-year period, to primarily work on sugar plantations. Shortly after the abolition of
slavery, and in effort to modernize the economy, from slave to wage labor, the government
enacted policies to attract European and Japanese immigration while banning immigration from
Africa and the rest of Asia. Brazilian elites considered the Japanese as productive as white
Europeans, they were “considered desirable” and were therefore not excluded (Lesser and Wejsa
2018). As of 2017, the Japanese constitute Brazil’s second largest immigrant population after
Portuguese nationals (“United Nations Population Division | Department of Economic and Social
Affairs” n.d.). As in Chile, despite restrictive immigration policies, spontaneous immigration
from the Middle East and Asia spiked from 1890 to 1919. By 1930, Brazil’s immigrant
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population represented more than 60 countries, with the Portuguese, Spanish, Italian and
Japanese making up the largest percentages. As a result of this continuous immigration pattern of
European majorities, whose members and descendants drew strict color lines in Brazilian
society, Afro-Brazilians were segregated and discriminated against. Brazilian political scientist,
author and social justice activist Maria Helena Moreira Alves describes the conditions of AfroBrazilians as a form of social apartheid that originated with the exclusion of indigenous and afrodescendent rural-to-urban internal migrants from social programs, development and the
distribution of resources by the Brazilian state during the first half of the twentieth century.
Indigenous and Afro-Brazilians were therefore relegated to low-wage jobs and segregated to the
slums surrounding major cities. European and Japanese immigrants on the other hand benefitted
from government-sponsored incentives (Moreira Alves 2008). As the largest economy in the
region, and despite a succession of coup d’états (1964-1985), economic recessions and recent
stagnation, Brazil continues to be a receiving nation although the percentage of immigrants in
relation to the native population is relatively low. Like Chile, Brazil’s military regime decreed an
immigration law grounded in national security, the Estatuto do Estrangeiro (Statute of the
Foreigner), in 1980. Article 65 of the law provides for the expulsion of “an alien who in any
way acts against national security, the political and social order, the public morality, or the
popular economy, or whose behavior becomes harmful to the national interest” (Soares 2015).
The Brazilian congress approved a new law in May of 2017 which “established rules against
discrimination and xenophobia, and gave immigrants the right to unionize and participate in
political demonstrations”(Soares 2015). The law was a welcome change since in recent years a
growing number of immigrants and refugees from Venezuela, Angola and Haiti have settled in
Brazil and been the targets of violent xenophobic attacks.
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For a perspective on immigrant integration, I engage with Richard Alba and Nancy
Foner’s Strangers No More: Immigration and the Challenges of Integration in North America
and Western Europe (2015). Alba and Foner describe the sacrifices and compromises that
immigrants make in search of a better quality of life as the “immigrant bargain” (2015, 47), a
concept that I refer to while describing the characteristics of this new migratory wave to Chile
and the socioeconomic conditions and challenges that immigrants are expected to overcome
when they arrive. Alba and Foner also address how globalization has re-shaped labor markets
thus complicating the attainment of positive outcomes when immigrants make this bargain.
In Making People Illegal: What Globalization Means for Migration Law (2009),
Catherine Dauvergne explores how globalization has impacted states’ approach to immigration.
She argues that nation-states, reacting to a loss of control over other policies, resort to seeking to
control migration because they perceive it as “the last bastion of sovereignty” (2009, 3). When
immigration laws reduce unauthorized immigrants to illegal status by denying them the same
legal rights provided to authorized residents and citizens, they produce and perpetuate illegality.
An illegal person who lacks the protection of the nation-state where they reside is left with very
little recourse but to rely on appealing to international human rights law for the recognition of
their personhood. Regarding the question of the rights of persons who lack citizenship or legal
recognition from a nation-state, political scientist Ayten Gündoğdu (2015) engages with Hannah
Arendt’s work on this topic but situates it in the current context of the world’s refugee crisis,
increasing and shifting migration flows, debates over immigration laws, and more. When
discussing persons living in illegal status within a society, Gündoğdu rightfully argues that the
said persons fall into a precarious legal standing where the lack of rights protections guaranteed
by the state makes them dependent on others. I found her work to be extremely helpful in
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understanding how the broad discretion granted to border agents and government officials by DL
1094 highlights the vulnerability of immigrants.
Dauvergne and Gündoğdu’s work is also relevant to Chile’s current context as the current
administration and congress’ renewed attempts to enact a new immigration law would appear to
indicate that reform is imminent. Concerns by academics, political actors and immigrant
advocacy associations over how a new legal framework would impact the lives of immigrants,
particularly of those living in irregular status, have resulted in the adoption of the language of
human rights to appeal to the state and demand that constitutionally-guaranteed legal protections
extend to non-citizens.
To review Chile’s immigration law through the lens of human rights standards, I draw
upon the work of legal scholars (2016) María Daniela Lara Escalona and Regina Ingrid Díaz
Tolosa on the history of the nation’s immigration laws and their compatibility with international
standards, respectively. The international standards I refer to include treaties that Chile has
signed and ratified, such as the Universal Declaration of Human Rights, the American
Convention on Human Rights, the Convention against Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment, the International Convention on Civil and Political Rights,
and the International Convention on the Protection of the Rights of All Migrant Workers and
Members of Their Families.
Chile’s commitment to international human rights and to its commitment to international
treaties has been embedded in the country’s constitution since 1989. Alexandra Barahona de
Brito’s Human Rights and Democratization in Latin America: Uruguay and Chile (1997)
provides a critical overview of Chile’s transition to democracy and the important role that human
rights played in bringing an end to military rule. Barahona de Brito describes how the transition
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and constitutional reforms were negotiated between the military government and newly-formed
political parties, the impact of the National Truth and Reconciliation commission, and the role of
local and international human rights organizations. Barahona de Brito’s work sheds light on how
and why human rights play such a significant role in Chilean governance and law, even 30 years
after the end of military rule.
Theoretical Framework
Vulnerability
In their introduction to Immigrant Vulnerability and Resilience: Comparative
Perspectives on Latin American Immigrants During the Great Recession, María Aysa-Lastra and
Lorenzo Cachón state that vulnerability is “determined by the absolute or relative deprivation of
symbolic, social, emotional, or material resources or the difficulty or impossibility of using them
in a specific historical context due to institutional, political, economic, social, or cultural
constraints” (2015, 11).
Referring to the concept of structural vulnerability, anthropologists James Quesada,
Laurie K. Hart and Philippe Bourgois argue that “the vulnerability of an individual is produced
by his or her location in a hierarchical social order and its diverse networks of power
relationships and effects. Individuals are structurally vulnerable when they are subject to
structural violence in its broadest conceptualization. This includes the interface of their personal
attributes—such as appearance, affect, cognitive status – with cultural values and institutional
structures” (2011, 2).
Vulnerability is then essentially an absence or limitation of power produced by one’s
location within a structure. In the case of immigrants, one could then argue that structural
vulnerability can be observed by contrasting their relationship to the receiving state with that of
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citizens and the state, the structure being the state and its laws that situate and define who
belongs and who is entitled to the services and benefits it can provide.
Immigrant Integration
The conditions that create or perpetuate vulnerability act as a barrier to the processes that
contribute to immigrant integration. Professor Rinus Penninx, founder of the Institute for
Migration and Ethnic Studies (IMES) at the University of Amsterdam, argues that there are “two
parties involved in integration processes: the immigrants, with their characteristics, efforts and
adaptation, and the receiving society, with its interactions with these newcomers and their
institutions”(2003). Penninx claims that it is the interaction between the two parties that
determines the ultimate outcome of the integration process.
I will generally refer to immigrant integration as defined by Richard Alba and Nancy
Foner in Strangers No More as “the processes that increase the opportunities of immigrants and
their descendants to obtain the valued “stuff” of a society, as well as social acceptance, through
participation in major institutions such as the educational and political system and the labor and
housing markets” (2015, 5).
A Human Rights-Based Approach
A human rights-based approach to immigrant integration implies observing the
conditions that immigrants face and the degree to which these conditions, shaped by policies and
practices enacted by the state, contribute to granting or denying access to the rights and
protections they are entitled to according to international human rights standards. For example,
when observed through a human rights-based approach, it becomes immediately apparent that
the condition of irregularity relegates migrant persons to a particularly vulnerable situation.

19

The adoption of a human rights-based approach requires acknowledging an international
human rights regime, which in the case of Chile include conventions signed and ratified with the
United Nations and the Organization of American States, to name a few. Seyla Benhabib defines
an international human rights regime as “a set of interrelated and overlapping global and regional
regimes that encompass human rights treaties as well as customary international law” (2004, 7).
With regards to immigration, Benhabib points out that the Universal Declaration of
Human Rights (United Nations 1948) includes articles that address the rights to “a nationality”
(Article 1), to “freedom of movement and residence” and the “right to leave any country”
(Article 13), and to “seek and enjoy in other countries asylum” (Article 14). However, she
rightfully points out that the Universal Declaration is “silent on ‘states obligations to grant entry
to immigrants, to uphold the right of asylum and to permit citizenship to alien residents and
denizens” (Benhabib 2004, 11). By not including the right to immigrate, the Declaration
acknowledges the territorial sovereignty of states. However, the international human rights
regime has in fact disrupted the principle of non-interference central to Westphalian sovereignty.
A perfect example of this was the arrest of Augusto Pinochet in London, on the basis of a
warrant filed by a Spanish judge.
In a 1997 lecture reflecting on the Universal Declaration of Human Rights, Mary Therese
Winifred Robinson, who was at the time the United Nations High Commissioner for Human
Rights, expressed her frustration with failures in its implementation on a greater scale. She
lamented the continuation of “widespread discrimination on the basis of gender, ethnicity,
religious belief, or sexual orientation” and that “there are forty-eight countries with more than
one-fifth of the population living in what we have grown used to calling ‘absolute poverty’”. She
then asserted that an important lesson from this reality is that “we need to learn and to reflect in
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our approach is that it is of the essence of rights that they are empowering” (Robinson et al.
2006, 6). Robinson was essentially arguing that the existence of rights alone is not enough and
that they need to be implemented in ways that empower those whose very rights are in jeopardy.
The UN Human Rights Office of the High Commissioner defines a human rights-based
approach to migration as one that “places the migrant at the center of migration policies and
governance and pays particular attention to the situation of marginalized and disadvantaged
groups of migrants. Such an approach will also ensure that migrants are included in relevant
national action plans and strategies, such as plans on the provision of public housing or national
strategies to combat racism and xenophobia” (UN Human Rights Office of the High
Commissioner n.d.). It goes on to clarify that “the Special Rapporteur on the Human Rights of
Migrants and the Committee on Migrant Workers, have been clear in stating that although
countries have a sovereign right to determine conditions of entry and stay in their territories, they
also have an obligation to respect, protect and fulfill the human rights of all individuals under
their jurisdiction” (UN Human Rights Office of the High Commissioner n.d.). (“OHCHR |
International Covenant on Civil and Political Rights” n.d.). Chile, as a nation that since
transitioning to democracy enshrined in its constitution a commitment to meet its obligations to
international treaties which it has signed and ratified, must take the guidance of the Special
Rapporteur on the Human Rights of Migrants and the Committee on Migrant Workers seriously
and do everything in its power to respect, protect and fulfill the human rights of immigrants
living within its borders.
In this thesis I argue that the Chilean state, through its continued application of DL 1094,
perpetuates immigrant vulnerability. The law imposes a series of hurdles or barriers that limit the
ability of immigrants to find safe and stable employment, secure adequate housing, access
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essential services thereby limiting their power to both regularize their situation and effectively
advocate for themselves. While much of the immigration scholarship produced in Chile around
the current immigration context reviews and critiques DL 1094, I thought it necessary to explore
how the more problematic stipulations included in the law and how their expected effects
compare to current, or most recently available, data on immigrant employment, and their ability
to access essential necessities like adequate housing, public education, and health services.
Scholars, advocates and political leaders appear to be in general agreement that DL 1094 is
problematic and that a new immigration law is urgently needed, however there is a serious deficit
of data on how exactly the law has impacted immigrants, particularly those living and working in
irregular status. Immigrants who have entered the country through irregular means or who have
fallen into irregularity are not accounted for in data provided by the DEM or any other
organization nor institution.
I decided to employ the term vulnerability, as a unit of analysis, because it refers to a
position in which a person may find herself relative to their environment. Vulnerability implies
exposure to the possibility of harm or attack, which is a common feature among immigrants.
Particularly those whose position in the receiving society is made precarious, by both their real
and perceived differences, the latter being defined and outlined by that very society. Immigrant
vulnerability, as a unit of analysis, has been applied to immigrants and refugees in the United
States and Europe but less so in studies of intraregional immigration in the Global South.
Despite its rapid growth, as Europe and North America has tightened their borders and
enacted policies to make life even more difficult for immigrants, intraregional migration in the
Global South, more commonly referred to as South-South migration, remains largely
understudied. Although, as demonstrated by the cases of traditionally receiving nations for

22

intraregional migrants in South America like Argentina, Brazil, Costa Rica and Venezuela, it has
been a persistent phenomenon since at least the nineteenth century.
South-South migration refers to the movement of people from one developing nation to
another, usually to one with greater economic and political stability. South-North migration
refers to the movement of people from developing nations to developed nations in North
America and Europe. As this literature review shows, much of the theoretical and empirical
concepts developed around the issue of immigration have resulted from the study of SouthNorth migration (Ponce 2016).
One of the greatest challenges in the study of South-South migration is the lack of
reliable data. In South-South Migration and Remittances (Ratha and Shaw 2007) a report issued
by the World Bank, the authors argue that data on migration in developing countries tends to be
incomplete and unreliable. This is particularly true with regards to irregular migration in Chile
where existing data relies on information obtained from visa and residency applicants and
gathered by the DEM, and a now outdated and widely discredited national census conducted in
2012 which omitted at least 9% of the population (Molina 2013).
Thus, much of the literature on South-South migration focuses on subjects for which
qualitative and quantitative data may be more easily available such as the push-pull factors and
the socio-economic conditions and dimensions of South-South migration. For example, studies
on South-South migration in Latin America include reports on the migratory trends and patterns
throughout Latin America and the Caribbean (Martínez Pizarro and Villa 2005), analysis of the
Guatemalan state’s response to human rights abuses committed against Guatemalan women
migrant workers abroad (Lawson 2005), research on the shift from seasonal to permanent Central
American migration to Mexico (Castillo 2006), an ethnographic study of Nicaraguan migration
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to Costa Rica (Lee 2010), work to develop a distinct framework for analyzing South-South
migration (Ponce 2016), among others.
I hope this work can serve to shine some light on ongoing discussions of how restrictions
created by a legal framework, which is fundamentally undemocratic, effectively determine the
position of immigrants in Chile vis-à-vis the native population.
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Chapter II. Chile As Immigrant Destination
Campesinos y gentes del pueblo, te saldrán al encuentro, viajero
Y verás cómo quieren en Chile al amigo cuando es forastero.
“Farmers and town-folk shall come out to greet you, traveler,
and in Chile, you'll see how well they treat friends from abroad."

This lyric is from “Si Vas Para Chile” (If you’re going to Chile), written in 1942 by
Chilean musician Chito Faró. It is one of the most covered songs in the country’s popular music
canon. Unfortunately, for many new arrivals to the country, the promise of this song eludes
them.
If the last ten years are indicators of a trend, then Chile may be rapidly shifting from a
sending to receiving nation for immigrants seeking to improve their economic circumstances.
However, the country is not institutionally prepared for this influx because it lacks a coherent
immigration system.
Chile, a former Spanish colony, is not a new immigrant destination. It has experienced
both intracontinental and transoceanic immigration since its founding as a republic in the first
decades of the nineteenth century. Never to the extent experienced by its neighbors to the east,
Argentina and Brazil, but significant enough to influence its development and culture (Stefoni
2003; Lara Escalona 2014).
Chile’s foreign-born population reached its highest point during the first decade of the
twentieth century. It then gradually declined as the country experienced economic crises and the
government enacted restrictive immigration policies to limit the arrival of refugees from two
world wars. During the second half of the twentieth-century a violent military coup, and the
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seventeen year-long dictatorship that followed, triggered a large exodus of foreign-nationals and
nationals.
A peaceful transition to democracy in 1990 and the relative social and economic calm
that followed made Chile once again an attractive destination for immigrants from neighboring
countries seeking out economic opportunities. Tens of thousands of Argentinians and Peruvians,
who made up the largest percentage of arrivals during those early years, settled in Chile after
finding work in different sectors. Many also invited other family members to come join them or
opened businesses which created more opportunities for new arrivals.
With these newcomers came new foods, new smells, new accents and new faces. New at
least for many of the residents of cities like Santiago, Concepción or Valparaiso (See Figure 1.),
far from the northern cities and towns where Peruvians have lived, traded and worked with
Chileans since the late nineteenth century. During the decade following Chile’s return to
democracy, large numbers of Peruvians made themselves visible in places like the Plaza de
Armas, in the heart of downtown Santiago. As their presence increased, and the Plaza de Armas
became a common meeting point for the community-- a significant number of Peruvian-owned
businesses catering to the community also opened in the area-- racist voices and a sensationalist
media began speaking of a Peruvian invasion of the city’s capital (Correa Téllez 2016). By the
mid 2010’s, while Peruvians living in Chile continue to face challenges, they have become a
fixture of Chilean life. Anyone visiting Santiago today will find that Peruvian cuisine is
conspicuous throughout the city, in the form of restaurants, food carts and markets (Imilan
2014).
What began with Peruvians, has continued with Bolivians, Colombians, Dominicans,
Venezuelans, Haitians, and others. Unlike other immigrants, particularly those from Argentina,
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Europe and the United States, those from neighboring countries and the Caribbean bear the brunt
of the negative media coverage, suspicion, and racism from government officials and the general
population.
In the following sections, I provide an overview of Chile’s immigration history and
describe how the country receives immigrants today. These two sections together characterize
Chile’s context of reception. Reviewing the country’s history through the lens of immigration
policy allows us to better understand the legal framework that continues to impact immigrants
living there today and those to come. The nation’s economic situation, the labor market, access
to social services and public perception of immigrants are also key to understanding the realities
that immigrants who chose to settle in Chile must face.
Three Phases of Immigration Policy
Its geographic location and topography (See Figure 2.), on the southwestern edge of the
American continent while bordered by desert to the north, Antarctica to the south, and the Andes
mountains acting as a natural border to the east, made Chile a challenging destination by both sea
and land. However, as soon as Chile had declared its independence from Spain, English and
French businessmen began arriving via the Magellan Strait to the port city of Valparaiso. These
entrepreneurs would introduce new enterprises like banking, insurance, transportation and
eventually control much of the early resource extraction industries (Cano, Soffia, and Martínez
2009).
The earliest national census, from 1854, shows that Chile’s foreign-born population stood
at approximately 1.4 percent, approximately 20,000 people. These numbers continued to grow
until reaching its highest historical percentage in 1907, with the foreign-born making up 4.2
percent of the country’s population (Doña and Levinson 2004).
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This surge in Chile’s foreign-born population at the dawn of the twentieth century can be
attributed to various factors. First, policies that encouraged European migration to the south,
followed by Chile’s annexation of Peruvian and Bolivian territory as a result of the Guerra del
Pacífico (1879-1883), and Chile’s salitre (sodium nitrate) industry which brought significant
foreign investment, and a foreign workforce along with it, to Chile’s north between 1880-1910
(Doña and Levinson 2004; “Chile - Síntesis Histórica de La Migración Internacional En Chile”
n.d.).
The majority of Chile’s foreign-born population during the first half of the nineteenth
century originated in Spain. By the second half, immigrants from Germany, Italy and
Switzerland joined their Spanish counterparts. Immigrants from Western Europe, particularly
those of German descent, benefitted from financial incentives and were provided with
uncultivated land to settle in the southern regions of the country, much of which was disputed
territory in the Chilean government’s conflict with the indigenous communities of Mapuche
people. Lacking the incentives offered by the Chilean government but inspired by new
opportunities in this relatively new nation, immigrants from Asia and the Middle East also made
their way to Chile (Stefoni 2003).
The frequency and intensity of immigration to Chile has varied according to political and
economic conditions both on the ground and abroad. Chilean sociologist Carolina Stefoni
Espinoza argues that Chile’s immigration history can be divided up into three major phases
(2003). The first phase, which began with the nation’s first immigration policy enacted on April
10, 1824 and lasted until 1973, consisted of racially selective and economically-oriented policies
enacted by the government. In the second phase, which began with the military coup of 1973, the
objective of immigration policy enacted by the military government was the exclusion of
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foreigners and nationals considered a risk to national security. The third phase, in which Chile
finds itself in the present, began in 1990 with the transition to democracy. The promises of
democracy, respect for human rights, and renewed relationships with other nations, inspired the
return of Chilean’s exiled abroad and less restrictive attitudes towards visitors from neighboring
countries.
In the following pages I provide a brief overview of the first two phases followed by a
more in-depth look at the third phase which is the most relevant to this thesis.
The first phase began with a series of immigration policies that provided incentives for
migration from England, France, Germany, and Switzerland. The Chilean state, much like its
regional neighbors, was eager to embark on a modernizing process which included building an
economy open to international trade. To this end, a succession of laws enacted between 1824 and
1953 focused on or included stipulations intended to populate areas over which the Chilean state
had nominal sovereignty or remained uninhabited, fulfill demand for skilled labor, and promote
industrialization by providing land and incentives (mainly tax exemptions) to select groups of
European migrants who were guaranteed Chilean citizenship (Doña and Levinson 2004). These
policies were steeped in positivist and liberal nineteenth century western thought where racial
characteristics were associated with certain values and abilities (Woll 1976).
An 1864 report on foreign immigration commissioned by the Chilean government
celebrated these European newcomers, particularly the Germans, as hardworking and sociable
and as having a civilizing influence (Lara Escalona 2014). Meanwhile, spontaneous immigrants
from bordering nations like Perú and Bolivia, as well as non-Spanish speaking immigrants from
Asia and the Middle East, who did not benefit from state-sponsored incentives, were routinely
scorned by the media, politicians, and intellectuals (Stefoni 2003; Palominos 2016). In an article
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exploring anti-Arab discrimination in Chile, historian Antonia Rebolledo (1994) featured a letter
published in 1911 by Chilean newspaper El Mercurio, in which a reader refers to immigrants
from the Ottoman Empire:
Whether Muslim or Buddhist, what is seen and smelled from afar, is that they are all
dirtier than the dirtiest dogs of Constantinople, and that they enter and exit the country
with the same freedom that those same dogs enjoy in their country; thus no one asks them
who they are, where they are from, nor where they are going. It is not even proven if they
carry with them one of those horrible and mysterious plagues from the Orient (1994,
259).

By the time of the 1911 letter, Chile’s immigrant stock had begun to decline after
reaching its highest point in 1907. One of the likely causes for this decline were the economic
boom and bust cycles caused by the price of sodium nitrate which was then Chile’s main source
of wealth. As the economy worsened, foreign nationals gradually left Chile to seek better
opportunities elsewhere while the rise in nationalist and nativist sentiment put pressure on the
government to enact more restrictive policies towards migrants. Migration scholars Cristián
Doña-Reveco and Amanda Levinson point to the advent of World War I and the Chilean
government’s fear of receiving a large influx of refugees as the cause for greater restrictions
regarding the entry of foreign nationals (2004). Immigrants, and refugees, had to meet strict
criteria regarding their skills and means to enter Chile with authorization. They were required to
prove that they would be able to support themselves.
Although explicit scientific racism had fallen out of favor as policy throughout most of
the West after World War II, in 1953, the administration of President Carlos Ibáñez del Campo

30

enacted Decree-Law No. 69 (DCFL 69). Its preamble included language that echoed the racist
underpinnings of the selective immigration policies of the nineteenth century, calling upon
enforcing an immigration policy that would “contribute to perfecting the biological conditions of
the race” (“Decreto Con Fuerza de Ley-69” 1953). DCFL 69 established a national immigration
office, the Departamento de Extranjería (Department of Foreign Affairs). Certain stipulations of
this law would remain in place under DL 1094, including the role of the DEM as the office who
issues visas (Lara Escalona 2014).
During the second phase, which began on September 11, 1973 with the overthrow of the
democratically elected government of President Salvador Allende by a military junta led by
General Augusto Pinochet, Chile’s immigration policy no longer incentivized the entry of
foreign nationals. Under a national security doctrine which sought to rid the country of
communism, a state of siege was declared, and the presence of foreigners, immigration, and
border control became matters to be addressed under the rubric of national security. Immigration
enforcement was placed under control of the nation’s two police agencies, Policía de
Investigaciones (PDI) and Carabineros de Chile, the first a civilian investigative entity and the
second a branch of the armed forces (Lara Escalona 2014).
Prior to September 11, 1973, welcomed by the democratically-elected socialist
government of the Unidad Popular, approximately six thousand political refugees from Brazil,
Uruguay, Haiti and other Latin American countries had settled in Chile. However, by November
of 1973, the process of expulsion (of both nationals and foreign nationals) under the state of
siege was written into law when the military junta decreed Decree-Law No. 81 (DL 81) (Del
Pozo 1992). Article 2 of DL 81 stipulated that the new government could order the expulsion of
any person, regardless of citizenship status.

31

In a speech given one month after the coup, General Augusto Pinochet explained why the
state of siege would remain in place and identified those who would be considered a threat by the
new military government:
The situation is under control, but the internal and external threat of Chileans who feel
defrauded in their totalitarian pursuits persists and who, from other nations, incite
foreigners to fight against their own brothers. For this reason, the internal state of war and
state of siege persist (Pinochet, 1973).

As the international community became aware of the human rights abuses committed by
the military government, thanks to the presence of the international press in Chile and exiled
Chileans sharing information abroad, other nations became critics of the regime (Barahona de
Brito 1997). These are the other nations Pinochet referred to in his 1973 speech.
Two years after the coup, the military government announced Decree-Law 1094 (DL
1094), which is the immigration law still in effect. Less than a decade into military rule, by 1982
Chile’s foreign-born population had dropped to a historic of low of 0.7 percent. However, as the
military government embarked on neoliberal economic reforms that included the privatization of
national industry and public services, it welcomed a limited numbers of foreign investors and
skilled professionals who were sponsored by a business entity or institution (Doña and Levinson
2004).
During both the first and second phases, the state’s role in immigration policy centered
on selective policies that included and excluded specific groups of people. In the first phase, it
explicitly favored white European migration, to boost economic activity and development of
land through an explicitly racist lens. In the second, it closed the border to Chileans and foreign
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nationals whose ideologies and political affiliations were considered a threat to the military junta
but opened it for those deemed beneficial to its economic project. Thus, selective immigration
during the first phase was framed as part of a nation-building project which combined securing
land for commercial use, promoting industry and economic activity, and improving the racial
stock of the Chilean people. In the second phase, it was framed solely as a matter of national
security. Following the coup, and during the seventeen years that followed, hundreds of
thousands of Chileans were expelled or voluntarily left the country, making Chile a sending,
rather than receiving, country.
The third phase, which began with the rejection of Pinochet’s military government in a
1988 plebiscite, resulted in the gradual return of Chilean exiles and, in part thanks to more lax
issuances of visas, the arrival of a significant number of immigrants from neighboring nations,
predominantly Argentina, Bolivia, and Perú. However, because of the limitations imposed by DL
1094, many of these new arrivals promptly fell into unauthorized status as their visas expired. By
2001, it is estimated that there were between 15-20,000 unauthorized immigrants living in Chile
(Doña and Levinson 2004).
In this third phase, Chile’s image abroad as a nation enjoying political and economic
stability made it an attractive destination for citizens of bordering countries like Argentina,
Bolivia, and Perú, experiencing difficult economic circumstances at home. While this first new
wave of immigrants found it less difficult to enter the country and were able to obtain work in
commerce, the service industry, manufacturing, construction, and more commonly informal
sectors like childcare and domestic service, the policies regarding work authorization and
permanent residency of the military government remained in place.
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Although Chile began transitioning towards democratic rule in 1988, successive
administrations have not succeeded in enacting an immigration law to replace DL 1094.
However, a few administrations took steps to address some of the issues that the 1975 law did
not or could not address. In 1998, the administration of Eduardo Frei (1994-2000) oversaw a
program to provide temporary one-year visas to immigrants who had fallen into irregular status.
In the early 2000’s, President Ricardo Lagos (2000-2006) launched the creation of coordinated
border facilities with Argentina, Peru and Bolivia to streamline border crossing and the creation
of a borderlands card for residents of border communities. After ratifying the United Nations’
International Convention on the Protection of the Rights of All Migrant Workers and Members of
Their Families, the Lagos administration took steps to secure access to public education for all
immigrant children regardless of legal status, and access to free healthcare for children and
pregnant women. In 2007, during her first term in office, President Michelle Bachelet (20062010) instituted a program to provide 1-year temporary visas for over 50,000 migrants who
lacked legal status. In 2010, the government enacted a Ley de Refugiados (Refugees’ Law) which
clarified Chile’s status as a state available to receive refugees and asylum seekers since many of
the articles contained in DL 1094 restricted Chile’s ability to welcome them (Doña-Reveco and
Levinson 2012).
Despite these corrective efforts, DL 1094 continues to negatively impact Chile’s
immigrant population, particularly those living with undocumented status. Furthermore, stop-gap
policies decreed by one administration, in place of being legislated and written into law, can be
easily modified or rejected by future administrations. These policies also reflect an
understanding of Chile’s current immigrant population as a temporary migrant workforce and do
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not address normalizing the status of those who have and will remain in the country long-term
(Stefoni 2011).
Immigrants in Chile Today
While Chile is generally not the first-choice destination for immigrants from Latin
America and the Caribbean, the great cost and difficulties involved in attempting to migrate to
more desirable destinations in the United States or Europe, as well as the establishment of
immigrant enclaves in Chilean cities, have made Chile a desirable destination. However, while
Chile may project an image of economic and political stability, it is far from an ideal receiving
nation.
In Strangers No More: Immigration and the Challenges of Integration in North America
and Western Europe, Richard Alba and Nancy Foner refer to immigrants’ willingness to leave
their homes for a new destination, where they will accept low-wage and precarious work with the
expectation that they will improve their situation over time, as the “immigrant bargain” (2015,
47). However, the authors go on to argue that during the last two decades globalization has
spurred profound changes in labor markets. Income inequality has risen while low-wage jobs and
precarious forms of employment (part-time, temporary jobs, independent contracting) have
expanded. These conditions therefore complicate the fulfillment of this bargain and may
disappoint immigrant expectations as they face a much more difficult uphill climb out of forms
of employment that offer very little in the way of stability, access to benefits (health insurance,
retirement savings) and the ability to save and keep up with increased cost of living.
Reflecting Alba and Foner’s “immigrant bargain,” (2015, 47) and the challenges that
immigrants face in the labor market, the unequal distribution of wealth in Chile is alarming, with
33% of the nation’s wealth concentrated in 1% of the population. In fact, Chile ranks second
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among Organization for Economic Co-operation and Development (OECD)-member countries
on income inequality, below Mexico and above Turkey and the United States (OECD 2015).
Chileans’ average income, while higher than that of other countries in South America, is
considerably lower compared to those of the United States and Western Europe (“Average
Income around the World” 2016). Data from the latest economic survey conducted by the
Instituto Nacional de Estadísticas (INE) show that over half of employed Chileans report making
less than 350,000 Chilean pesos per month, which at the time of this writing is the equivalent to
$574 USD (INE 2016). Santiago, Chile’s capital city and where most immigrants choose to
settle, is one of the most expensive in the country with a cost of living that averages 685,368
Chilean pesos ($1124) per month (Cáceres 2016). These factors, low wages and high cost of
living, can severely limit immigrants’ ability to find adequate housing and send remittances
home.
Immigrant women may face even more difficulties, as they are exposed to sexism already
embedded in Chilean society which also negatively impacts native-born Chilean women. The
average income earned by women is 31.7% less than those of their male counterparts (INE
2016). In Chile, women are also less likely to find employment than men. When it comes to
access to employment for women, there is a 20% negative gap in comparison to men. Sexism in
Chile also takes the form of violence, at home and in the workplace. At least 35.1% of women
living in Chile have reported to have been subjected to violence by a partner, former partner or
family member. Reported incidents of sexual harassment in the workplace increased by over
200% between 2016 and 2017 (Rehbein 2017).
The 2015 CASEN (Survey of National Socioeconomic Characterization) survey,
conducted and published by Chile’s Ministry of Social Development, shows that Chile’s foreign-
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born population works primarily in commerce (20.7%), hotels and restaurants (12.6%), in private
homes providing domestic services (12.3 %), and construction work (11.4%). Foreign-born
women for the most part work in domestic services (25.3%), a largely informal and unregulated
job market. The percentage of men working in that field and the percentage of women working
in construction are 0%, further reinforcing the sexist nature of the job market (CASEN 2016).
Regarding wages, the 2015 CASEN survey shows that 56.9 % of immigrants belong to
households whose monthly average income is 584,290 Chilean pesos which is 28% higher than
the average Chilean household income (456,630 Chilean pesos). But the same survey also raises
some serious red flags regarding the conditions under which immigrants live in Chile today, it
shows that multidimensional poverty among immigrants is 23%, which is nearly three points
above the national average of 20.8%. CASEN measures multidimensional poverty according to a
household’s access to education, healthcare, job security, and adequate housing. A household is
considered to be in a situation of multidimensional poverty if it presents 25% or higher scarcity
of access to any of these indicators (Berner 2016). Marcos Barraza, former Minister of Social
Development described what these results mean for Chile’s immigrant population:
The immigrant population has, in terms of well-being, lower indicators in the number of
people benefitting from the healthcare system, and quality of housing, with reports of
overcrowding especially in the northern region of the country. Many of them lack job
security, they lack contracts, and experience abusive situations and face discrimination
(Herrera and Mardones 2016).

Although DL1094 has not been replaced with a new and comprehensive immigration
law, different administrations have enacted other measures to counter the gaps in policies
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relating to immigrants. A few of these measures, including three major efforts to provide
irregular immigrants with the opportunity to obtain legal temporary residence, were policies
intended to provide immigrants with access to social services like education, housing and health
care services. The urgency to enact these measures were largely driven by demands from
different social and political actors and pressure on the Chilean government to comply with
international treaties it had ratified, for example, the International Convention on the Protection
of the Rights of All Migrant Workers and Members of their Families, which Chile ratified in
2005 (Cano, Soffia, and Martínez 2009).
The first of such measures, enacted in 2005 as a correction and re-affirmation of a decree
originally issued in 1995 by the Ministry of Education (MINEDUC), relates to universal access
to public education regardless of immigration status. It instructed educational institutions to
accept and enroll all immigrant children, regardless of their and their parent’s status. Article 30
of the International Convention states:
Each child of a migrant worker shall have the basic right of access to education on the
basis of equality of treatment with nationals of the State concerned. Access to public preschool educational institutions or schools shall not be refused or limited by reason of the
irregular situation with respect to stay or employment of either parent or by reason of the
irregularity of the child's stay in the State of employment. (“OHCHR | International
Convention on the Protection of the Rights of All Migrant Workers” 1990)

Inadequate housing, overcrowding, segregation and informal rental arrangements are
issues that commonly impact low-income immigrants. In Chile today, 26% of the immigrant
population lives in overcrowded conditions, which means 2.5 or more people to a room. In
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Santiago, 89,542 immigrants live in overcrowded conditions which represents 27.9% of the
immigrant population living in the capital city. Outside of the metropolitan region things get
worse. As the Center for Social Research of Techo-Chile, a housing advocacy organization,
reports that there are 702 encampments throughout the country where a large percentage of
immigrants and their families live. Encampments generally lack essential services like sewage
and running water. Social Director for Techo-Chile, Gonzalo Rodriguez, explains that
immigrants arrive with the intention of renting “but when they realize that a rental could cost
them 80% of their income, their only option is to live in an encampment” (Vega 2018).
Chile’s Ministry of Housing and Urbanism (MINVU) offers subsidies for low-income
families looking to purchase a home, however one must qualify as a permanent resident to apply.
As Cano, Soffia and Martínez assert in their report Conocer Para Legislar y Hacer Política: Los
Desafios de Chile Ante Un Nuevo Escenario Migratorio (2009), inaction on the part of the
government to assist immigrants with access to adequate and regular housing contradicts Article
43 subsection (d) the International Convention on the Protection of the Rights of All Migrant
Workers and Members of their Families, which states that:
Migrant workers shall enjoy equality of treatment with nationals of the State of
employment in relation to: (d) Access to housing, including social housing schemes, and
protection against exploitation in respect of rents. (“OHCHR | International Convention
on the Protection of the Rights of All Migrant Workers” 1990).

With respect to access to health services, also included in Article 43 of the International
Convention “provided that the requirements for participation in the respective schemes are met”
(“OHCHR | International Convention on the Protection of the Rights of All Migrant Workers”

39

1990), the Chilean state has taken measures to guarantee access to health services to immigrant
children and pregnant women, refugees and asylum-seekers with pending cases, and to guarantee
the regularization of undocumented or irregular immigrant children if they are under the age of
18.
One’s ability to access and benefit from these services are the main indicators of
multidimensional poverty. However, while these policies exist across different government
offices, these do not always translate into their full and proper application on the ground.
Education advocacy organization Educación 2020 reported in 2014 that the number of
immigrant children reported as enrolled in school that year, 22,000 out of an estimated 450,000
immigrants, raised concerns that a significant number of immigrant children were not benefitting
from access to an education. Of those 22,000, Educación 2020 reported that 72% appeared,
according to their enrollment status, as undocumented children (Estévez 2014). Their suspicions
were not unfounded: in 2016 Servicio Jesuita a Migrantes reported that undocumented
immigrants avoid enrolling their children in schools out of fear of being discovered and
deported. Immigrants also allege being denied attention at clinics and hospitals because they
presented themselves without a national identity card (Vélez 2016).
While the state has made a significant effort to live up to an important human rights
treaty and implement measures intended to provide services to a vulnerable population, irregular
immigrants, it has done so in an inconsistent manner. Furthermore, these measures are not
enshrined law, but instead stem from resolutions or orders issued by different ministries during
different administrations.
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In the following chapter, I describe how DL 1094 perpetuates immigrant vulnerability by
framing immigration solely from a national security perspective, thus preventing the state from
addressing the current immigration context and pushing immigrants into irregular status.
Chapter III. The Foreigner as Threat: How Chile’s Decree-Law 1094 Perpetuates
Immigrant Vulnerability
An Unjust Law in Democracy
On the night of February 3 of 2017, Italian journalist Lorenzo Spairani’s evening was
interrupted by armed officers with the Policía de Investigaciones (PDI), Chile’s civilian
investigative police and immigration enforcers, breaking down the door to his apartment and
arresting him. The PDI officers did not serve Spairani with a warrant nor explain why he was
being arrested. Spairani was taken to a detention center especially designated to hold foreign
nationals where he was shown a document ordering his expulsion and later escorted to the airport
and placed on a flight back to Italy.
At the time of his detention and expulsion, Spairani was working in Chile with a valid
visa under the auspices of a European Union-sponsored grant to observe social movements for
his thesis. During his time in Chile he had interviewed and recorded members of federal
employees’ union campaigning for improved working conditions.
The order to detain and deport Spairani was issued by the office of the Intendant for the
Metropolitan Region and it relied on Article 15 of Decree-Law No. 1094. Article 15 justifies the
exclusion of foreigners who:
disseminate or promote orally, in written form, or by another means, doctrines that seek
to destroy or alter through the use of violence, the social order of the nation or its system
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of governance, those who are syndicated or are reputed to be agitators or activists for
such doctrines (Departamento Extranjeria y Migración 1975).

Spairani was deported back to Italy for allegedly participating in “diverse antisystemic
activities, altering the social order of the nation and therefore constituting a threat to the State”
(Rivera and Matus 2017).
The office of the Intendant did not provide evidence of any kind of to justify Spairani’s
deportation, Article 15 does not require it. Rodrigo Sandoval, the then director of the DEM,
explained that Article 15: “is applicable, any authority can invoke it and exercise it as required.
It’s not that it’s unconstitutional, but there are certain scenarios in which it could be applied in an
unconstitutional manner. In certain situations, this rule can result in sanctioning, through our
immigration enforcement system, a person simply for what they think” (Rivera and Matus 2017).
A sovereign nation enforcing immigration laws to expel an individual from their territory
is nothing out of the ordinary. However, the detention and expulsion of a journalist with a valid
non-immigrant visa from a liberal democratic nation currently governed by a center-left
coalition, with an administration which at the time of Spairani’s arrest included victims of human
rights abuses under the military dictatorship, was a surprising, if not outright shocking,
occurrence (Rohter 2006).
In 1989, the newly-formed coalition of left-wing parties that came to be known as the
Concertación and the center-right Renovación Nacional negotiated a transition to democratic rule
with the military government led by then President Augusto Pinochet. One of the major wins by
the Concertación were reforms to the nation’s constitution which included enshrining human
rights and the state’s obligation to promote and respect these rights along with fulfilling
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commitments to international treaties which it had ratified. The amendments also included the
right to habeas corpus and imposed limits on the government’s authority to suspend it under
states of exception (Barahona de Brito 1997). The second paragraph of Article 5 of the Political
Constitution of the Republic of Chile reads as follows:
The exercise of sovereignty acknowledges as limitation the respect for the essential rights
that emanate from human nature. It is the duty of the organs of the State to respect and
promote such rights, as guaranteed by this Constitution, and as by the international
treaties ratified by Chile and which remain in force. (“Constitución Política de La
República de Chile” 2010)

Taking Chile’s recent past into account, the manner in which Spairani was detained
resembled the practices of the Dirección de Inteligencia Nacional (National Directorate of
Intelligence, also known as DINA). A Chilean Army intelligence unit, the DINA operated from
1973 until 1977, during which it was granted with the authority to detain any individual in the
name of national security as long as a state of siege was in place (Constable and Valenzuela
1993). Chilean journalists Pamela Constable and Arturo Valenzuela described the modus
operandi of the DINA in A Nation of Enemies: Chile Under Pinochet as follows: “Late at night,
heavily armed agents would burst through the door of a safe house, dragging the occupants into
unmarked sedans and vanishing in the dark” (1993, 91–92).
In response to Spairani’s detention and expulsion, without due process, the invocation of
Article 15 by a government official sparked widespread condemnation both from within local
and international human rights organizations like Amnesty International (Piquer 2017). In
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Spairani’s own words, the democratic government’s willingness to use “unjust laws from the
dictatorship” is extremely problematic (Menares 2017).
Spairani’s detention and expulsion would likely not have garnered much media attention
had he not been a European national. In May of 2017, Rodolfo Noriega, a Peruvian citizen living
in Chile under refugee status, reported to Chile’s Instituto Nacional de Derechos Humanos
(National Institute of Human Rights) that the federal police threatened him with detention and
deportation for his involvement in the Coordinadora Nacional de Inmigrantes, an immigrant
association (Espina 2017). Since 2010, 22 foreign nationals have been expelled from the country
under Article 15, including three Peruvian anarchists who were travelling to take part in a
seminar in the coastal city of Valparaiso (Rivera and Matus 2017).
What these cases demonstrate is that although Chile is no longer under a state of siege,
Article 15 can be enforced by government authorities, regardless of a person’s immigration
status, while depriving them of the right to legally challenge it. It conflicts with the nation’s
constitution which guarantees the right to habeas corpus. Under DL 1094, foreign nationals are
perceived as potential threats and the law deprives them of equal protections under the law. This
is at the heart of what makes DL 1094 a source of vulnerability for non-citizens residing in Chile.
While DL1094 does not translate into a loss of all rights for non-citizens, it does place
immigrants living in Chile under precarious legal standing. In Rightlessness in an Age of Rights
(2015), political scientist Ayten Gündoğdu, makes use of the term precarious, to “highlight the
vulnerability of lives that are dependent on the favors, privileges, or discretions of compassionate
others” (93). Chile’s current immigration law perpetuates the vulnerability of immigrants as it
places them entirely under the discretion of government officials.
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While the controversial stipulations of Article 15 have received media coverage when
they have led to the expulsion, or threat of expulsion, of foreign nationals working in or visiting
Chile, formally considered non-immigrants, the extraordinary authority it grants to PDI officials
to decide who may or may not enter the country and to enact entry-bans, serve to reflect on the
arbitrariness of the law (Yaksic S.J. 2014). In the following pages I address the barriers prompted
by features of DL 1094 that perpetuate immigrant vulnerability. First, I look at how the
discretionary authority granted to government officials impacts immigrants and can lead many to
seek alternatives to lawful entry.
Subject to Discretion
This new migratory wave in Chile is largely economic in nature and those who decide to
leave their family and loved ones behind to seek better economic opportunities, lacking the
means or connections to obtain the appropriate documentation for work authorization or to open
a private business, can live through a series of negative experiences made possible by the
continued implementation of DL 1094.
First, they can be turned away at a port of entry even if they meet the minimum
requirements for a tourist visa or if they make an asylum claim. Under the law, officials with the
PDI have full discretion to decide who can enter and to issue permanent entry bans. Second,
those seeking to enter and who fail to do so at one port of entry, may try again at a different time
or travel to another location. If rejected, they can opt to make an irregular crossing,
independently or via paying someone to smuggle them in. Once in the country, and especially if
they are of a darker complexion and/or indigenous features, they are more likely to experience
racism and discrimination. Colombians, Dominicans, Haitians and Venezuelans of Africanancestry have reported being targets of verbal and physical abuse and discrimination due to their
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appearance (Kozak 2017). Racism towards people of African and indigenous descent in Chile is
pervasive, and its entrenchment can be traced as far back as the colonial era and the nation’s
immigration policies of the nineteenth and early twentieth century (Correa Téllez 2016). Chilean
racism, like any other form of violence exercised by native populations of a receiving nation,
routinely manifests itself in casual encounters on the streets, job interviews, search for housing,
seeking attention at a healthcare facility, social services offices, among others.
Public perception of immigration in Chile is arguably shaped by the media coverage it
has received. The national media has highlighted negative aspects of immigration more
frequently than the positive ones. From December 2015 to September of 2016, 39% of media
coverage on immigration focused on crime and marginality (Galdámez Zelada and de Oliveira
2016). A 2016 public opinion poll showed that 71% of those polled believed that there were too
many immigrants in Chile and that 75% believe that any new immigration law should be more
restrictive (Reyes 2016).
During the 2017 presidential elections, which concluded with a victory for the centerright candidate and former president, Sebastian Piñera, of the Chile Vamos coalition,
immigration was a hot button issue. During the campaign Piñera was quoted as saying: “Many of
the criminal gangs in Chile, like those that clone credit cards, are foreigners. This is particularly
bad in the regions where immigrants represent a large percentage of the population” (Esposito
and Iturrieta 2017). In interviews and televised debates, Piñera declared that he would impose
stricter immigration enforcement and that he would “close the border to criminality but open it
up to commerce, tourism, exchange and legal immigration” (Diario U Chile 2017). Current
statistics of reported crimes in Chile contradict the ‘immigration leads to crime’ rhetoric of the
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right, in 2017 the DEM reported that “immigrants commit fewer crimes proportionally than
Chileans” (Esposito and Iturrieta 2017).
Because DL 1094 was enacted as a means to police and control the entry and presence of
foreign-nationals visiting or residing in the country, it left in place many stipulations included in
DCFL 69 of 1953 which it did not directly address or contradict. The 1953 law belongs to
Chile’s first phase of immigration during which the country sought to encourage immigration
from Western Europe and discourage others. The preamble to the 1953 law states:
That for demographic, ethnic, economic and other reasons related to the super vigilance
of the country in the future, the immediate realization of an effective immigration plan is
recommended (“Decreto Con Fuerza de Ley-69” 1953).

Articles 8, 9 and 10 of DCFL 69 refer to two types of immigration, libre (free) and
dirigida (directed). The first refers to instances where an immigrant pays for their own travel and
is responsible for the costs of establishing themselves in the country. The second refers to
immigration subsidized by a national, foreign or international institution in which the objective is
to settle individuals or groups in a specific region of the country to exercise a particular trade or
work for a specific industry (“Decreto Con Fuerza de Ley-69” 1953).
More importantly, DCFL 69 created the Department of Migration, the predecessor of the
current DEM, whose director and staff are responsible for formulating policy proposals and to
oversee the approval of immigration-related filings. The DEM is also responsible for setting the
requirements for entering the country through a port of entry. However, these are limited to
general guidelines such as determining whether a reciprocity fee is required from a foreign
national upon entry. The latter is applied according to whether one’s country of origin has
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diplomatic relations with Chile, and what kind of arrangements or agreements exist between both
nations. PDI officials at ports of entry have final say regarding who can enter.
With DL 1094 still in place, 90-day tourist visas can be granted to foreign nationals
(unless they meet one of the eight criteria prohibiting their entry, or are traveling from a country
that requires visitors to request a visa from a consulate in the country of origin) with a valid
passport and who can show that they have a place to stay and sufficient funds to last for the
duration of their visit. The latter are commonly referred to as a bolsa de viaje, an unspecified
amount of travel funds (in cash) which an individual or family must show and prove to be
enough to cover their expenses while in Chile. The amounts required are arbitrary and are left to
the discretion of the PDI official interviewing the visa applicant.
PDI officials are not provided with specific guidelines regarding what to ask and what to
look for when evaluating tourist visa requests. In fact, when questioned about criteria for
accepting or rejecting visa requests, PDI officials have stated that current immigration law does
not provide specific guidance (Gattavara and Jofré 2016).
In their award-winning story on entry denials at a port of entry in the north of the country,
journalists Fiorenza Gattavara and Valentina Jofré featured the experience of Blanca, a 43-year
old Colombian national from Cali who had left her country due to the fear of falling victim to
cartel-related violence. Blanca, who for security reasons did not give her last name to the
reporters, tells of being denied entry twice as a tourist despite having a valid passport, $1500 US
dollars in personal funds, and providing an address in Chile. She alleged that during one of the
interviews with a PDI official the following exchange occurred:
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The female PDI officer, in a pretty bad mood, asked me “Where are you from?’ I
answered, “I am Colombian’. She then said that all Colombian women are maracas (a
slang term for prostitute), that they come to Chile to take away our men and our jobs.

In 2013 there were 11,093 rejections at ports of entry. Alarmed by the number of
rejections, then Director of the DEM, Rodrigo Sandoval, visited with PDI officials to discuss a
less restrictive approach to granting tourist visas. However, due to the lack of formal procedure
backed by legislation, Sandoval could not provide the officials with specific criteria. As
evidenced by the following response from the Chief of International Police for the region of
Tarapacá which borders Perú and Bolivia, “We base our actions on legislation from 1975, which
give faculty, in this case, to the official to filter persons before they enter the territory so that they
do not become burdens of the state” (Gattavara and Jofré 2016)
The racial profiling of immigrants at Chile’s ports of entry play a significant role in the
elevated number of rejections, staff with the Servicio Jesuita a Migrantes have reported that
persons of African-descent are routinely singled-out, segregated into separate lines, and bear the
brunt of the rejections (Yaksic S.J. 2014). A 2015 ethnographic study conducted by Nanette
Liberano Concha, who interviewed both migrants and PDI officials at the Colchane border
complex between Chile and Bolivia, found that PDI officials more frequently referred to national
security concerns when issuing rejections at the port of entry. She also concluded that denials at
the port of entry frequently resulted in unauthorized crossings via human traffickers (2015). The
lack of a clear directive regarding both the methods and type of questioning that PDI officials
subject people to at the border, along with an institutional culture that appears to lack a policy of
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cultural awareness, combine to create systemic discrimination at the border. A Colombian
interviewed by Liberano Concha had the following to say:
…I had all my documents with me, my passport, my vaccinations, the [unintelligible]
international that they demand… they didn’t even ask me for the bolsa, they didn’t ask
me for the bolsa to enter. And I had a letter of invitation, from a Chilean friend of ours, a
work contract, and nothing. They didn’t want to let me in because I’m Colombian.

On March 22, 2018, Chile’s supreme court ruled in favor of 62 Haitian citizens who had
arrived on the same flight and were denied entry into Chile by PDI officials. The court concluded
that the PDI officials’ decisions to collectively expel the 62 had been arbitrary and illegal. The
DEM, arguing in favor of the PDI officials’ decision’s stated that the denials were based on the
Haitian’s lack of sufficient funds, inability to show plane tickets with specific return dates and
lack of familiar connections to Chile. Another 130 Haitians, who were not part of the lawsuit,
suffered a similar fate. In its final decision, the court also demanded that the PDI “adopt the
necessary measures to avoid the reiteration of events like those denounced”, however without
specific changes grounded in a legal framework, PDI‘s ability to set new criteria is limited
(Vedoya 2018).6
Perpetuating Immigrant Vulnerability
Incidents of discrimination and abuse of Haitian immigrants have been featured
prominently in the media. Their complexion, as well as the language barrier, have made them
particularly vulnerable to abuse, fraud and exploitation in a country where until the 1990’s
persons of African-ancestry were not as visible as they are today (Kozak 2017). This increased
visibility of immigrant people of color on the streets of Chile’s major cities and their sometimes-
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contradictory portrayal in the national media, both as victims of abuses and as perpetrators of
crime and fraud, has inarguably contributed to the framing of this new surge of immigration as a
social problem.
In January of 2018, Chile’s Dirección del Trabajo (Directorate of Labor or DT), the
government office responsible for preventing and investigating labor disputes, received a report
that five Haitian citizens hired by contractors to cut and stack logs where living in a horse stable,
without electricity or running water in the southern logging region of Araucanía. The five
Haitian citizens also reported that they had not received wages for their work (Charles 2018). In
this instance, the five Haitian citizens were portrayed as victims unaware of their supposed rights
and therefore vulnerable to exploitation. Intervention by the DT made it clear that their rights
were being violated. However, the effective enforcement of Chile’s labor laws, which don’t
distinguish between citizen and non-citizen or regular or irregular immigrant, require not only
vigilance by regulatory bodies and citizens willing to report abuses but also immigrant workers
who feel safe and secure enough to advocate for themselves. Chile’s current immigration law,
DL 1094, negatively impacts immigrants’ ability to secure long-term lawful employment.
Reports of workplace abuse don’t always make mention of the immigrant worker’s legal
status, whether or not they were legally entitled to employment. However, one of the problems
created by DL 1094 is that it conditions an immigrant’s ability to gain lawful employment as
subject to a contract by an employer. Sections 23 and 24 of DL 1094 stipulate that the employer
must provide a clear end date (maximum stay allowed is two years) and a commitment to fund
the employees return to their country of origin (Departamento Extranjeria y Migración 1975).
Given the characteristics of this new wave of immigration, predominantly economic in
nature, employment is how the majority of immigrants seek to obtain a temporary visa. Other
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alternatives include being the parent of child who is a citizen, in need of medical treatment or if
one can prove a direct link to a Chilean citizen. Temporary visas are valid for one year and can
be renewed for a second after which one can apply for, if all the criteria are met, permanent
residency. As Carolina Stefoni points out, what complicates this scheme is that to qualify for
permanent residency an employee must be able to prove that they continued to work for two
consecutive years for the same employer. If before the two year period is up an employee’s
contract is terminated, the employee must present – within thirty days – a new contract and
request a new temporary visa at the offices of the DEM (2011). In interviews conducted between
2007 and 2009 for the Proyecto Fondecyt led by Stefoni, subjects reported living and working in
Chile for seven years or more and still being ineligible to apply for permanent residency due to
not being employed by the same employer for two consecutive years.
As the 2015 CASEN shows, Chile’s immigrant population works primarily in commerce,
the service industry, as domestic workers, and construction (CASEN 2016). These are jobs in the
secondary sector, in which informality is rampant and many jobs tend to pay low wages, lack the
provision of benefits (health care, retirement, union membership) and are generally unstable
(Massey 2015). The immediate need for employment upon arrival, and not having the luxury of
time and resources to navigate the complex and burdensome process through which someone
who has already arrived in the country can obtain an employment-based visa, exposes
immigrants to potentially unsafe and exploitative working conditions which heighten their
vulnerability (Jensen 2009).
The case of the five Haitian men is not an isolated event. According to a recent report
issued by the DT, between January 1 and March 31 of 2018 11.6 % of complaints filed against
employers were submitted by immigrant workers. Among the immigrant workers who reported
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their employers the largest group were those of Haitian nationality with 492 complaints,
followed by Venezuelan (301), Colombian (288) and Peruvian (275). The top four job sectors,
with the greatest number of complaints, were the service industry, commerce and real
estate/business and rental, and manufacturing. The most common complaints included wrongful
termination (12.6%), denial of time-off during legal holidays (12.2%), and issues with pension
payments (12.0%). More generally, complaints include sexual harassment, workplace
discrimination, and unpaid wages, among others. (“Informe Enero-Marzo 2018: Caracterización
de la Población Atendida por la Dirección del Trabajo, Trabajadores Migrantes” 2018).
According to this data, although restricted to a three-month period, Haitian immigrant workers
appear to be more vulnerable to workplace abuses than their peers. Haitian’s share of complaints
averaged 171% more than that of their Venezuelan, Colombian and Peruvian counterparts. In the
DT report for the final trimester of 2017 (October to December), Peruvian immigrant workers
had filed the most complaints (30.2%), followed by Colombians (14.1%). This could also simply
be related to the unprecedented number of Haitians who arrived in Chile during 2017, a 114 %
increase from the previous year, and their incorporation into the labor force (Agencia EFE 2018).
Yet, it is undeniable that racism and their condition as non-Spanish speakers, place Haitian
workers in a disadvantaged position in comparison to their Spanish-speaking counterparts.
In the Introduction to Immigrant Vulnerability and Resilience: Comparative Perspectives
on Latin American Immigrants During the Great Recession (2015), Aysa-Lastra and Cachón
argue that while immigrants and citizens alike face vulnerabilities due to their class, race and
ethnicity, and gender, the immigrant condition is unique; “immigrants crossed a border and
entered a State in which they are not citizens, making them a more fragile social subject” (2015,
10–11). As socially constructed vulnerable subjects, immigrants are seen as “powerless agents”
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(11) and the State’s exercise in setting a border as well as recognizing, guaranteeing or denying
rights to certain individuals constitute what Cachón calls a “discriminatory institutional
framework” (11). The Chilean state, through its national security-focused immigration law,
exercises its power to define subjects who cross the border, thus making invisible the economic
immigrant by denying her existence and instead conflating her simply with a foreigner.
The 1975 law replaced the category of migrant for that of the foreigner, eliminating any
reference to the desired migrant established in previous legislation. With this law, any
foreigner is potentially suspect, which is why it establishes a series of mechanisms to
control and surveil, which until this date have not been repealed (Stefoni 2011, 87)

Inaction on immigration law, despite efforts from administrations to correct some of the
more problematic issues created by DL 1094, has perpetuated a discriminatory institutional
framework in which the immigrant is always a foreigner, a suspect, a potential threat. The
difficulties that immigrants face in securing both temporary visas and permanent residency status
are reflective of a national security-focused approach to immigration which was a product of
cold war doctrine that sought to discourage foreigners from permanently settling in Chile.
Similar laws were decreed by military juntas in Argentina and Brazil under the guise of
defending the nation (García 2017; Soares 2015). The 1975 law offers foreigners the categories
of tourist, resident (subject to contract, student, temporary, diplomatic and or consular official,
asylee or refugee), and foreigner with indefinite residency. All of these categories and their
definitions, except for asylum-seeker and refugee which have been updated according to
international treaties ratified by the Chilean state, remain intact (Cano, Soffia, and Martínez
2009).
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The difficulties involved in obtaining legal or contract-based employment can and do
lead to immigrants falling into irregular status, all it takes is to lose employment before a twoyear period has passed and a failure to find new employment in a timely fashion. Falling into
irregular status in Chile means running the risk of being detained and deported and losing the
ability to access certain services like medical attention (unless you are a pregnant woman or
under the age of eighteen), delaying your eligibility to access housing subsidies, losing the right
to travel freely and safely , and it can create significant barriers to family reunification (Stefoni
2011).
A 2016 report issued by the Human Rights Center at Universidad de Chile’s Law School
titled Migration and Human Rights in Chile found that although the courts have at times stepped
in to address some of the issues caused by DL 1094, as was the case with Spairani’s deportation,
immigrants in Chile whose situation is irregular remain vulnerable to the lack of adequate access
to healthcare, social services and lawful employment. The authors conclude that the absence of
an immigration law that addresses this matter from a human rights-based approach, rather than a
national security one, will only contribute to normalizing the presence of a large number of
migrants who find themselves technically outside of the law or undocumented. They also warn
that the Inter-American Court of Human Rights has formulated standards for the detention of
persons who are in violation of immigration law which include the length of time they can be
detained, conditions under which they can be detained and the legality and finality of the
detention (Galdámez Zelada and de Oliveira 2016). Likewise, the prohibition of arbitrariness has
been the basis for the legal framework to argue that automatic and mandatory detentions of
migrants in irregular situations are contrary to the Universal Declaration of Human Rights.
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2017 was a signature year regarding immigration in Chile. Not only was it consistently
covered in the national media, largely framed as a social problem, but it also became an
important issue in the presidential elections. In the following Chapter I discuss and compare the
proposals for a new immigration law submitted by the Bachelet and Piñera administrations.
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Chapter IV. Legislating a New Law
Chile es un buen país para vivir, trabajar o estudiar. Por eso que va a seguir llegando
gente que anhela realizar sus proyectos en nuestra tierra, ya sea porque su país
atraviesa por una situación crítica, ya sea por motivos personales. Y son migrantes que,
en su abrumadora mayoría, vienen a sumarse al proyecto colectivo llamado Chile, a
aportar con su esfuerzo y su honestidad. Y traen consigo sus capacidades y dignidad.

Chile is a good country to live, work or study in. Which is why people who aspire to
realize their projects on our land will continue to arrive, whether it is because their
country is experiencing a critical situation, or whether it is for personal reasons. And they
are migrants whom, in their overwhelming majority, come to contribute to this collective
project called Chile, to contribute their efforts and their honesty. And they bring with
them their skills and dignity.
- Michelle Bachelet 8/21/2017

Recent Efforts to Reform Chile’s Immigration Law
On August 21, 2017, then President Michelle Bachelet submitted a proposal for a new
immigration law to the lower house of Chile’s bicameral Congress. In her public address
announcing the policy, President Bachelet claimed that this new law was based on the principle
that everyone regardless of immigration status is entitled to equal protection of their essential
human rights (Álvarez 2017).
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The preamble to the proposed law effectively mentions Article 13 of the Universal
Declaration of Human Rights, which addresses the right to freedom of movement and residence
within the borders of each state, as well as, the right to leave any country. It also references
Articles 8 and 12 of the International Convention on the Protection of the Rights of All Migrant
Workers and Members of Their Families and the International Covenant on Civil and Political
Rights, respectively. Regarding regional agreements, the preamble acknowledges the
Organization of American States’ (OAS) American Convention on Human Rights, specifically
Article 22 which addresses freedom of movement and residency. Last but not least, the preamble
states that the proposed law also takes into consideration decisions issued by the Inter-American
Human Rights Court granting states discretion regarding the application of immigration
enforcement as long as it does not result in the infringement of human rights (“Proyecto de
Nueva Ley de Migraciones” 2017).
Article 9 under the general principles of the law refers to the non-criminalization of
irregular immigration: “Irregular migration does not, by that very act, constitute a crime”. Article
11 which guarantees non-Chileans equality under the law, as recognized by the Constitution, the
laws and international treaties ratified by Chile, if enacted and enforced would prevent situations
like the one suffered by Lorenzo Spairani. Along the same line, Article 17 guarantees the right to
due process to foreign nationals.
The new administration, led by President Sebastián Piñera, submitted a new legislative
proposal in April 2018. Although his rhetoric during the 2017 campaign was reminiscent of the
anti-immigrant or nationalist populism resurgent in the U.S. and Europe, his administrations’
version of the proposal includes much of the same rights-language and retains some of the
provisions proposed by the Bachelet administration. However, some provisions, like one
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requiring Haitians and Venezuelan nationals to obtain visas at Chilean consular offices in their
respective home countries, have been denounced as racist for specifically targeting two
nationalities whom are currently experiencing dire economic and political situations. This would
translate into immediate denials of entry to Haitians and Venezuelans arriving at Chilean ports of
entry with no a priori authorized visas (Montes 2018; Agencia EFE 2018b). In July 2018, as the
law made its way through Congress, opposition parties have already clashed with the Piñera
administration by demanding that a provision which would allow the state to expel any
immigrant that commits an unauthorized entry, has a criminal record or is charged with a crime,
include exceptions in cases where deportation back to the country of origin could place the
person’s life at risk due to their race, nationality, religion, social condition or political opinions.
This proposed change to the law is consistent with the principle of non-refoulement, as laid out
in the 1951 Convention and Protocol Relating to the Status of Refugees, which Chile ratified.
The principle “provides that no one shall expel or return (“refouler”) a refugee against his or her
will, in any manner whatsoever, to a territory where he or she fears threats to life or freedom”
(UNHCR 2010, 3). The response from the administration and from its right wing allies has been
to portray this proposal as an attempt to weaken the state’s ability to expel immigrants who
commit crimes (Vedoya and Pérez 2018). Parallel to proposing this new law and submitting it to
Congress, the administration also announced that it would gradually provide approximately
300,000 immigrants in irregular status the opportunity to regularize their immigration status.
This measure would exclude those who have criminal records in their home countries or in Chile
(Montes 2018).
A cursory read of the proposed changes made the law appear to be a significant
improvement over DL 1094. However, critics of the proposed law included immigrant
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association leadership and social scientists who advocate for a human rights-based approach to
new immigration legislation. Rodolfo Noriega, president of the National Committee of
Immigrants and Luis Thayer, a migration scholar and president of the Consejo Nacional de
Migraciones (National Migration Council), contend that the proposed law included further
restrictions for the entry of foreign-nationals. Both argued that the continued emphasis on
national security, with, for example recommending the creation of a national registry for
migrants, is both regressive and counterproductive. In an interview with Diario Universidad de
Chile Noriega argued that trying to legislate the movement of people by imposing restrictive
measures will only lead to a greater number of irregular border crossings (Velásquez 2017).
Calls for the creation of a law to replace DL 1094, one that addresses immigration from a
human rights-based approach, have also come from immigrants themselves through immigrant
advocacy associations. One of these associations, Movimiento Acción Migrante (MAM), is a
grassroots coalition that includes the participation of eight organizations representing immigrants
from Haiti, Ecuador, and Guatemala. Following the model created by human rights
organizations, members of the coalition have consistently reacted to xenophobic and racist
actions against immigrants, acted as spokespersons in the media, and organized to petition the
Chilean state. They, along with the Coordinadora Nacional de Inmigrantes (National Committee
of Immigrants), Colectivo Sin Fronteras (No Borders Collective), have championed more than
just a new law as an alternative to DL 1094. They demand that equal access and equal legal
protections be enforced by the state. As the issues of immigrant access to workplace protections,
public education, health services, and housing assistance have exposed the fact that, despite
Chilean laws not always distinguishing between citizens and non-citizens, in practice they
actually do. As long as the institutions charged with providing these services continue to rely on
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the national identity card as proof that a person is entitled to these services or request information
on a person’s immigration status when they request services, then a system that promises equal
access is inefficient if it is not effectively enforced. They also demand that immigrants
themselves play a role in shaping any new immigration policies, as they and their family
members living abroad will be those most impacted by these policies (González 2018).
Fabiola Morales Ortiz, a MAM member and political scientist, argues that the positive
integration of immigrants into Chilean society requires a respectful recognition of cultural
difference and equal protections under the law. For immigrants to feel accepted and included,
they must be able to access economic, cultural and political opportunities on equal footing with
Chileans. She argues that for this to take place, a diversity of actors (the state, society, migrant
associations and political leaders) must collaborate on a new immigration law that is respectful
of human rights and on developing public policy to improve living conditions of the migrant
population (Morales Ortiz 2016).
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Conclusion
I became aware of DL 1094 through media coverage of the detention and expulsion of an
Italian national, Roberto Spairani. Despite having a valid work visa, Spairani’s expulsion from
Chile was ordered by a municipal government official for his alleged antisystemic activity. This
event took place not during a state of emergency, nor under a military dictatorship, but in a
democracy. Spairani was not given warning nor allowed to see a judge, although the Chilean
constitution guarantees him that right.
My immediate reaction after reading about his case was not only to question how this
could happen under the Michelle Bachelet administration, herself a former detainee and victim of
human rights abuses under the military dictatorship, but to ask if this can happen to a European
with a work visa, then what can happen to foreign nationals from other Latin American countries
and the Caribbean? How does this law impact people of indigenous and African descent from
developing nations who live and work in Chile?
While Spairani was clearly not an immigrant, he had a temporary work visa and likely
planned on returning to his native Italy after completing his research, DL 1094 applies to all
foreign-nationals. In fact, as discussed in Chapter 3, the 1975 law discontinues the use of the
word immigrant, instead referring to extranjeros (foreigners). Previous immigration laws did
recognize the immigrant as a person, as an individual or group of people subject to the laws of
the nation. However, this recognition was always subject to the desirability that this person
represented to the Chilean state’s racialist and economic interests.
As I describe in Chapter 2, in the mid-to-late nineteenth-century the newly-formed
Chilean state, led by a well-educated elite influenced by European liberal thought, was
committed to a project of modernization that required more bodies to occupy territory, work the

62

land and to produce goods. White Europeans, particularly Germans, were recruited via economic
incentives and promises of free land to assist the Chilean state with displacing the indigenous
populations in the Chilean South, stimulate agricultural production, but also under the guise of
improving the nation’s racial stock. Europeans were seen as a civilizing force while the
indigenous population is perceived as a stumbling block to modernity (Correa Téllez 2016, 43).
While its borders were open to Europeans, during the nineteenth century Chile also
experiences spontaneous immigration from Asia and the Middle East, which led to the category
of immigrant and the subject of immigration becoming synonymous with problems in the local
media and political rhetoric of the day. Economic downturns, the First World War, the Great
Depression and then the Second World War led to a steep decline in immigration to Chile and to
more restrictive policies for entry. However, the selective and racist approach to regulating
immigration persisted through the post-War period and well into the second half of the twentiethcentury. In 1953 the government decreed DFL 69 creating the first Department of Immigration
Affairs. By the time of the 1973 military coup which overthrew the democratically-elected
socialist government of President Salvador Allende, the foreign-born population in Chile
continued to be small in size. However, it reached its lowest point during the military
dictatorship, and both the violent repression and economic recessions that followed, led to the
emigration of hundreds of thousands of Chileans to other countries.
As I discussed in the literature review and in Chapter 2, Chile was not unique in this
approach. During the social and political turmoil of the 1960’s, when conflicts in the Global
South served as proxy battles for dominance between the U.S. and its Western allies and the
Soviet Bloc, U.S.-supported right-wing military regimes took power in countries like Argentina,
Brazil and Chile. Once in power, military regimes exploited the threat of foreign infiltration as a
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means to restrict movement across national borders. In all three countries, immigration laws that
gave government officials extraordinary authority to decide who can enter and remain within the
national territory were decreed. In this national security-focused legal framework, the figure of
the immigrant was discontinued and replaced with that of el extranjero (the foreigner), a subject
suspected of subversion unless proven otherwise. At the time of this writing, Chile’s DL 1094 is
the only immigration law of this nature that remains in effect. Both Argentine and Brazil have
reformed their immigration laws.
The 1990’s were a promising time in Chile. The transition to democracy and the first
electoral victory of the center-left coalition, first led by Christian Democrat Patricio Aylwin,
promised a new nation where human rights would be guaranteed and promoted by the state and
its institutions. However, this national project was slow to include non-Chileans living in the
territory. By the mid-1990’s the media spoke of a Peruvian “invasion” when referring to a visibly
rapidly growing immigrant population. Peruvians and Bolivians initially bore the brunt of the
racist and xenophobic discrimination and abuses that immigrants commonly report experiencing,
while Argentinians (who also migrated to Chile in significant numbers), appeared to be
inoculated from these forms of violence by their perceived European-ness.
Similar circumstances to that of the Peruvian immigrants in the 1990’s now impact
immigrants from Haiti, Venezuela, Colombia, the Dominican Republic. Their visibility, different
accents, preferences in dress and cultural expression, their foods, all of these are foreign to many
Chileans. Therefore, they are seen as outsiders by native-born Chileans, and thus are singled-out
by officials at points of entry, at clinics and hospitals, at educational institutions, at the
workplace and on the streets. As Correa Téllez argues, the “figure of the immigrant rests, then,
on the distinction of the national/non-national. She constitutes a figure of otherness that suggests
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distinctions between us and the others, remitting to the experience of identity and difference”
(2016, 39).
In their work on the impact that the 2008 economic recession had on Latin American
immigrants living in the U.S. and Europe, María Aysa-Lastra and Lorenzo Cachón (2015) argue
that while immigrants are socially constructed as “vulnerable subjects” (2015, 11) due to their
condition as non-citizens, it is the State that establishes borders and which recognizes, guarantees
or denies individual rights and distinguishes between “the insiders and outsiders” (2015, 11).
Thus, it would fall to the Chilean state, through a legal framework and enforcement of policies,
to recognize immigrants as part of the national project, as insiders instead of outsiders. Not doing
so perpetuates their outsider status.
Chilean Sociologist, Carolina Stefoni, argues that the inaction on the part of the Chilean
state to legislate a new immigration law betrays an ambivalence towards the figure of the
immigrant (2011). If correct, this is very bad news for immigrants living in Chile because it
could signify that they would continue to live in a position of vulnerability for the foreseeable
future.
While the Bachelet administration’s proposal for a law to replace DL 1094 offered the
closest version of an immigration law that takes human rights seriously, it appeared to be dead
on arrival as it was proposed just a few months before presidential elections. Her governing
coalition had low approval ratings, public opinion polls on immigration showed that a majority
of Chileans favored a more restrictive approach, and public perception of immigrants remained
negative. Therefore, did the Bachelet administration essentially prove Stefoni right? Are both the
center-left and center-right coalitions ambivalent towards the figure of the immigrant? Sadly,
inaction, failed legislative attempts, and legislator’s unwillingness to take immigrant’s
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associations opinions and feedback into account when formulating new proposals, point to the
answer being yes.
Despite the Bachelet administration’s failure to enact a new immigration law, and the
proposed legislation’s many flaws, it came closest to adopting a human rights-based approach to
immigration by referencing the state’s obligations to what Sayla Benhabib defines as an
international human rights regime (2004). The proposed legislation ensured an immigrant’s right
to habeas corpus and limited the state’s ability to enforce its sovereignty when enforcement
meant denying a subject’s human rights as defined by the Universal Declaration of Human
Rights and other international treaties that the Chilean state has signed and ratified.
Limiting the state’s ability to enforce its sovereignty appears to counter current trends in
much of Europe and the United States, where according to Human Rights Watch World Report
2018 (2018) immigrants’ human rights are routinely disregarded in favor of harsh immigration
policies. Populist and nativist governments have come to power promising to limit immigration,
both regular and irregular, and to “embrace their sovereignty” (Landler 2017). Embracing, which
in practice translates to protecting, sovereignty in a highly globalized world where the rapid and
abundant flow of goods are crucial to economic activity and changing labor markets create
demand for both skilled and un-skilled labor, requires a defensive approach and what Catherine
Dauvergne refers to as a “reinscription of national identity and national power” (2009, 170). The
way states can do this is through immigration law. The aforementioned quote from Dauvergne
helps to explain how and why Chile has enacted immigration laws always as part of an
economic, racial or political project to shape its national identity. A nation’s sense of self is then
not stagnant but dynamic and its shifting priorities contribute to making sovereignty a “resilient
shape shifter” that is “central to national aspirations” (2009, 172). Dauvergne goes on to argue
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that in the context of a globalized world “sovereignty is not so much a diagnostic characteristic
of nation-states but rather an objective of nation-states” (2009, 172).
I argue that Chile has struggled with defining itself since the end of the dictatorship. It
has embraced the ideals of democratic rule and made commitments to promote and respect
human rights, both through its constitution and ratification on international treaties, while at the
same time maintaining much of the legal framework left behind by an undemocratic regime.
Nearly thirty years have passed since the end of the military dictatorship and many of the laws
that were enacted by decree remain in place. Piecemeal reforms, instead of a large-scale
dismantling of the legal framework left behind by the dictatorship, are a direct result of the
transition process which for many years appeared fragile to new interventions or interruptions by
the military.
In this context, Chile continues to find itself among other developing nations where the
application of the rule of law and democratic governance remain unreliable and weak (Weingast
2009). With regard to the experiences of immigrants in developing nations, particularly those
that take part in South-South migrations, a state’s failure to appropriately apply the rule of law
can have dire consequences. Dilip Ratha and William Shaw contend that many of the
complicated economic policies of developing nations encourage employers to hire irregular
migrants, while unclear and complex rules on immigration governed by “executive decrees
rather than legislation” (2007, 26) discourage immigrants from taking the necessary steps to
migrate legally or regularize their status. These conditions help to create a potentially high rate of
irregularity in South-South migration, where when combined with informal low-wage
employment and weaker legal protections, increase irregular migrants’ position of vulnerability.
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With this thesis, I demonstrated how DL 1094 impacts immigrants’ ability to secure those
things considered essential to live in a modern democratic society: a stable and safe job that
offers a living wage, access to social services and the right to legal protections. To do this I
explored Chile’s history of immigration laws, the socio-economic circumstances under which
Chile receives immigrants today, and reviewed available data on immigrant’s access to jobs,
health services, housing and education. I then sought out research and news reports that expose
how the continued application of DL 1094 impacts immigrants’ experiences at points of entry
where people of color are frequently targeted and excluded by immigration officials to whom the
law grants discretionary authority, and how it severely limits immigrants’ ability to obtain
regular status. This research contributes to future research and discussions on how immigration
laws impact all aspects of an immigrant’s life, not just their legal status but their social and
economic realities.
I argue that DL 1094 is the primary source of immigrant vulnerability in today’s Chile. It
positions immigrants outside of the national project and makes them vulnerable by limiting their
ability to access job security and essential services. It also creates barriers to obtain regular or
lawful status which would allow them to exercise the very rights that are available to them on
paper, but that are not enforced by the Chilean state and its institutions because they are seen as
outsiders. The above factors can and do lead to immigrants falling into and remaining in irregular
status.
To correct this, Chile must adopt a human rights-based approach to immigration, in
which the rights of the immigrant are prioritized over the protection of sovereignty. This not only
requires the state to legislate a new immigration law that recognizes the figure of the immigrant
and guarantees the promotion and enforcement of their human rights, but to also re-formulate
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what defines the Chilean nation and acknowledge that immigrants are a part of that national
project, as they have always been. As immigrant associations like MAM have argued, laws and
the ideal of equal access under the law, mean very little if the persons involved in enforcing the
law continue to perceive the immigrant as a foreigner (Morales Ortiz 2016). The state must also
include the voices of and accept recommendations and feedback from immigrants themselves.
As a first step in recognizing them as a part of the nation is making them active participants in
the democratic legislative process.
According to the United Nations, in 2017 there were 258 million international migrants
globally. Chile, along with Angola and Qatar, is one of the fastest growing immigrant
destinations (“The International Migration Report 2017” 2017). However, the percentage of
Chile’s foreign-born population remains relatively low. This means that Chile is receiving a
small share of the world’s migrant population. In fact, the number of Chileans living abroad
(approximately 800,000) is close to the number of foreign-born living in Chile today. But these
facts rarely resonate in a political and media landscape that appears eager to scapegoat and
criminalize immigrants and the continued application of an immigration law that frames
immigrants as a threat can only contribute to worsening conditions for immigrants.
Hundreds of thousands of Chileans who fled the country between 1973 and 1989 were
welcomed by the governments of Canada, Mexico, Sweden, and many others. Those Chileans
thrived abroad, many never to return after becoming citizens of their adopted countries. I believe
that Chile owes the same treatment to citizens of other nations fleeing violence, poverty, and
natural disasters. I believe that the country must live up to its promise as a democratic nation
respectful of human rights by enacting policies based on a human rights-approach to immigration
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that can alleviate immigrant vulnerability and promote integration. Chile has a moral and historic
obligation to do so.
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Figure 1.

Administrative Map of Chile. Source: CIA World Factbook 2009
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Figure 2.

Map of South America. Source: CIA World Factbook 2008
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